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Abstract

The corporate form has emerged as the most sophisticated institutional mechanism for the
mobilization of capital, allocation of commercial risk, and facilitation of economic growth. The capacity
of corporations to raise funds through legally recognized financial instruments lies at the heart of
corporate enterprise. Among such instruments, shares and debentures constitute the principal modes
through which companies secure long-term equity capital and debt financing, respectively. Although
both instruments serve the common commercial objective of capital mobilization, they differ
fundamentally in their legal nature, economic consequences, governance implications, and regulatory
treatment. Shares represent proprietary participation in the corporate entity, conferring membership
rights, governance participation, and residual economic claims. Debentures, in contrast, create a
creditor-debtor relationship, entitling investors to fixed returns and repayment rights without ownership
participation. The legal regulation of these instruments in India has evolved significantly through
statutory reform, judicial interpretation, and securities market regulation. The Companies Act, 2013, the
Securities and Exchange Board of India Act, 1992, the Securities Contracts (Regulotion) Act, 1956, SEBI
regulations, and judicial precedents collectively create a comprehensive framework governing
issuance, transfer, redemption, disclosure obligations, investor protection, and corporate
accountability. Contemporary developments such as dematerialized securities, hybrid financial
instruments, institutional investment activism, insolvency proceedings, and globalized capital markets
have further transformed the practical operation of these instruments. This article undertakes a
doctrinal and analytical examination of shares and debentures under Indian corporate law, evaluating
their conceptual foundations, statutory architecture, judicial treatment, governance implications, and
practical significance. It further assesses the adequacy of the present legal framework in addressing
emerging corporate financing challenges while maintaining investor protection and market integrity.

Keywords: Corporate Law; Shares;, Debentures; Companies Act, 2013; SEBI; Corporate Finance;
Shareholder Rights, Debenture Holders; Securities Regulation; Investor Protection

I.INTRODUCTION commercial institution because of its unique
ability to aggregate capital from dispersed
investors while maintaining separate legal
personality, perpetual succession, limited
liability, and centralized management.*® These

Corporate law represents the legal
architecture through which economic enterprise
is organized, regulated, and sustained. The
modern corporation has become the dominant

1386 Salomon v. A. Salomon & Co. Ltd. [1897] AC 22 (HL).
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structural characteristics distinguish
corporations from partnerships and sole
proprietary business models, making them
indispensable to industrial and financial
development.

The foundational principle of separate
legal personality, firmly established in Salomon
v. A. Salomon & Co. Ltd., dictates that a
corporation is an artificial person distinct from its
members. However, a corporation cannot
function  without capital. The raising,
maintenance, deployment, and protection of
capital form one of the central concerns of
company law. Corporate finance is therefore not
merely an accounting or managerial concept,
but a legal institution governed by statutory
controls, fiduciary  principles, disclosure
obligations, and judicial oversight.

The two most historically significant
instruments of corporate financing are shares
and debentures. Though both facilitate capital
acquisition, they are conceptually and legally
distinct:

e Shares represent ownership
participation. A shareholder becomes a
member of the company, acquires
governance rights, assumes
entrepreneurial risk, and enjoys residual
claims over profits and assets after the
satisfaction of superior claims. Share
ownership embodies corporate
democracy, participation in
management oversight, and long-term
capital commitment.

o Debentures represent debt obligations.
A debenture holder is not a member but
a creditor. The relationship is contractual
rather than proprietary. The debenture
holder expects fixed income, priority
repayment, and enforcement rights
rather than governance participation.

1387 Companies Act, 2013, No. 18, Acts of Parliament, 2013 (India).
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The legal distinction between ownership
capital and borrowed capital carries substantial
implications:

1. Governance: Shareholders may vote,
appoint directors, challenge oppressive
conduct, and influence  strategic
decisions. Debenture holders generally
lack such constitutional powers.

2. Insolvency: Debenture holders enjoy
creditor priority, whereas shareholders
stand last in the distribution hierarchy as
residual claimants.

3. Risk Allocation: Shareholders absorb
commercial volatility in exchange for
profit potential. Debenture holders
prioritize  repayment security over
entrepreneurial upside.

Indian company law recognizes these
distinctions through an elaborate statutory
framework. The Companies Act, 2013 modernized
capital regulation through provisions governing
share classes, debenture issuance, private
placements, rights issues, buy-backs, trustee
obligations, and investor safeguards.’®
Simultaneously, SEBI  exercises  extensive
regulatory control over listed entities and
securities markets.'*%8

The contemporary relevance of this
subject has increased dramatically due to the
expansion of capital markets, institutional
investment, hybrid securities, insolvency
proceedings, digital securities infrastructure,
governance  activism, and international
financing.  This  article  undertakes a
comprehensive legal analysis of shares and
debentures under Indian corporate law,
examining both doctrinal foundations and
practical realities.

Il. HISTORICAL EVOLUTION OF CORPORATE
SECURITIES IN INDIA

A. Colonial Foundations

1388 Securities and Exchange Board of India Act, 1992, No. 15, Acts of
Parliament, 1992 (India).
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The development of corporate securities
law in India traces its roots to British commercial
legislation.  Corporate  enterprise initially
emerged under colonial mercantile structures
where chartered companies dominated
commercial activity. The Joint Stock Companies
Act, 1850, modeled heavily on English law,
introduced formal incorporation mechanisms
and enabled collective capital mobilization
through transferable shares.”*®® This represented
a decisive shift from partnership-based
financing toward  corporate  investment
structures. During this period, the concept of
shareholding developed alongside limited
liability, making broader investment
participation commercially viable. Debenture
financing emerged later as industrial expansion
required large-scale debt capital without the
dilution of promoter control. British legal
doctrines concerning capital maintenance,
creditor protection, and shareholder
membership significantly influenced early Indian
jurisprudence.

B. Post-Independence Development

Following independence, rapid
industrialization under a mixed economy model
necessitated stronger corporate regulation. The
Companies Act, 1956 became the principal
framework governing capital formation, share
issuance, debenture regulation, and corporate
governance.®° The 1956 framework reflected
classical corporate law principles:

e Strict capital maintenance

e Procedural regulation of issuance

e Creditor protection

e Limited investor disclosure obligations

However, economic liberalization in 1991

exposed the limitations in this framework. The
exponential growth of the capital market
demanded stronger securities regulation,
governance disclosures, and robust investor
safeguards.

C.Rise of SEBI and Market Regulation

1389 Joint Stock Companies Act, 1850 (India).
139 Companies Act, 1956, No. 1, Acts of Parliament, 1956 (India).
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The establishment of the Securities and
Exchange Board of India (SEBI) marked a
transformative  development in corporate
securities governance®® SEBI shifted the
regulatory philosophy from merely company-
centric administration toward investor-centric
market supervision. This transformed the
governance of public offerings, disclosure
requirements, insider trading, listing compliance,
debt securities, and investor grievance redressal.
The transition reflected a definitive movement
from closed corporate governance toward
broad market accountability.

D. Companies Act, 2013 and Modernization

The Companies Act, 2013 fundamentally
restructured corporate capital law to align with
modern economic redlities. Significant reforms
included clearer share capital classification,
strict private placement regulation, rigorous
disclosure requirements, buy-back
mechanisms, debenture trustee regulation,
enhanced minority protection, and governance
accountability. The Act reflects a hybrid
regulatory philosophy balancing commercial
flexibility with stringent investor protection.

lll. CONCEPTUAL AND JURISPRUDENTIAL NATURE
OF SHARES

A. Meaning of a Share

A share is not merely a certificate or a unit
of money. Legally, it represents a complex bundle
of rights and obligations arising from corporate
membership. Section 44 of the Companies Act,
2013 states that shares shall be movable
property transferable in the manner provided by
the articles of the company. This provision
recognizes the proprietary character of a share
while preserving internal governance control. A
share therefore embodies:

e Economic participation

e Governance rights

e Contractual obligations (via the Articles
of Association)

e Statutory protections

1391 Securities and Exchange Board of India Act, 1992.
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It is simultaneously proprietary, contractual, and
statutory.

B. Classical Judicial Definition

The most authoritative judicial definition
appears in Borland’s Trustee v. Steel Brothers &
Co. Ltd., where Farwell J. stated: "A share is the
interest of a shareholder in the company
measured by a sum of money, for the purpose of
liability in the first place, and of interest in the
second.."*? This definition remains foundational
because it clarifies that shares do not represent
direct ownership of corporate assets. Rather,
they represent membership rights governed by
the company's constitution and statutory law. In
India, this was further contextualized by the
Supreme Court in Commissioner of Income Tax
v. Standard Vacuum Oil Co., which emphasized
that a share is a "right to participate in the profits
made by a company” and a right to a share in
the assets when the company is wound up.’3%

C. Proprietary Nature of Shares

Though intangible, shares constitute
recognized property. Their proprietary character
enables  transfer,  succession, pledging,
attachment, valuation, and commercial
exploitation. Yet, shareholders do not own
company assets directly. This fundamental
distinction was clarified by the Supreme Court of
India in the landmark case of Bacha F. Guzdar v.
Commissioner of Income Tax. The Court held
that a shareholder has no direct proprietary
interest in the agricultural land or assets of the
company; they only possess rights in relation to
the company itself (e.g, to receive dividends).?%
This principle protects the separate legal
personality of the corporate veil.

D. Shares as Membership Rights

Ownership of shares creates
membership. Membership carries institutional
consequences, including participation in
meetings, voting, information access,

1392 Borland’s Trustee v. Steel Brothers & Co. Ltd. [1901] 1 Ch 279.
1393 Comm'r of Income Tax v. Standard Vacuum Oil Co., AIR 1966 SC 1393.

737 | Page

enforcement rights, and governance
participation. The  shareholder therefore
occupies a dual role: an economic investor and
a constitutional participant.  This  duality
distinguishes shares from ordinary financial
claims.

E. Risk Character of Shares

Equity investment is fundamentally
entrepreneurial. Unlike creditors, shareholders
are exposed to business failure, dividend
uncertainty, valuation fluctuation, and
governance risk. Their return is contingent, not
guaranteed. This assumption of ultimate risk
justifies their exclusive right to governance
participation.

F. Capital Maintenance Doctrine

Corporate law historically protects
capital integrity. Under the doctrine established
in Trevor v. Whitworth, share capital functions as
a guarantee fund for creditors who deal with the
company on the basis of its limited liability."%°
Accordingly, companies cannot arbitrarily
reduce or return capital to shareholders. This
doctrine directly underlies the strict statutory
regulation of capital reduction, buy-backs,
bonus issuance, redemption, and preferential
allotment.

IV. CLASSIFICATION OF SHARES

The classification of shares under
corporate law is not merely a technical
categorization but a  deliberate legal
mechanism through which companies structure
capital, allocate risk, preserve managerial
control, and attract diverse categories of
investors. The Companies Act, 2013 recognizes
this diversity and regulates  issuance
accordingly.

A. Equity Shares

Equity shares constitute the fundamental
ownership instrument in corporate law. They
represent the core risk-bearing capital of a
company and embody the principle of corporate

1394 Bacha F. Guzdar v. Comm’r of Income Tax, AIR 1955 SC 74.
139 Trevor v. Whitworth (1887) 12 App Cas 409 (HL).
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membership. Section 43(a) of the Companies
Act, 2013 recognizes equity share capital as
comprising:

1. Equity shares with voting rights; and
2. Equity shares with differential rights
regarding dividend, voting, or otherwise.
Equity shareholders are regarded as true
owners in the corporate sense. Their principal
rights include voting, dividend participation,
attendance in general meetings, appointment of
directors, residual claims on winding up,
participation in bonus issues, and the right to
seek remedies against oppression and
mismanagement. However, equity holders bear
the first impact of market downturns, dividend
non-payment, management failures, and
insolvency losses. Their return depends entirely
upon profitability and board recommendations.

Diagram 1: Equity Share Risk-Return Structure
B. Equity Shares with Differential Rights (DVRs)

LOW FIXED RETURN HIGH POTENTIAL RETURN

DEBT INSTRUMENTS S>> EQUITY SHARES

LOW CONTROL <
DEBENTURE HOLDERS

- HIGH GOVERNANCE RIGHTS
EQUITY SHAREHOLDERS

LOW RISK 2 HIGH ENTREPRENFURIAL RISK
CREDITORS EQUITY INVESTORS

Modern corporate financing recognizes
that not all investors seek identical governance
rights. Section 43 permits equity shares with
differential rights regarding voting, dividend, or
other financial privileges.

Commercially, DVRs permit promoters to
raise capital without a proportionate loss of
control (e.g., shares with inferior voting rights but
higher dividends, often preferred by retail
investors). However, these structures create
governance concerns such as the concentration
of control, minority suppression, and agency
risks. Accordingly, their issuance is tightly
regulated under the Companies (Share Capital
and Debentures) Rules, 2014, balancing
financing flexibility with governance fairness.

738 | Page

C.Preference Shares

Preference shares occupy an
intermediate position between debt and equity.
They are ownership  instruments vyet
economically resemble debt because of their
preferential financial treatment. Section 43(b)
recognizes preference share capital as shares
carrying preferential rights regarding:

1. Payment of dividend (either a fixed
amount or calculated at a fixed rate);
and

2. Repayment of capital upon winding up.
Preference shareholders generally do not

enjoy full governance rights. Their voting rights
are usually restricted to resolutions directly
affecting their interests, or if their dividends
remain unpaid for a statutory period (usually two
years).

D. Types of Preference Shares

Preference shares may be structured in multiple
legally recognized forms:

e Cumulative Preference Shares: Unpaid
dividends accumulate and must be
discharged before any equity dividends are
paid.

e Non-Cumulative Preference Shares:
Dividend entitlement does not carry forward
if un-declared in a given year.

e Participating vs. Non-Participating:
Participating shares receive a fixed dividend
plus a share in surplus profits alongside
equity holders. Non-participating shares are
restricted to their fixed return.

e Convertible Preference Shares: Can be
converted into equity shares under
predetermined terms, providing hybrid
financing flexibility.

e Redeemable Preference Shares: Section 55
strictly mandates that all preference shares
issued by a company limited by shares must
be redeemable within a period not exceeding
20 years (with exceptions for infrastructure
projects). Irredeemable preference shares
are entirely prohibited, reflecting capital
discipline and creditor protection.
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E. Sweat Equity Shares

Section 54 authorizes the issuance of
‘sweat equity shares” at a discount or for
consideration other than cash. These are issued
to directors or employees for providing their
know-how, intellectual property rights, or value
additions.

While commercially justified for talent
retention and innovation incentives, misuse risks
include insider enrichment and valuation
manipulation. Statutory safeguards require a
special resolution and strict valuation by a
registered valuer.

F. Bonus Shares & Employee Stock Options
(EsopPs)

e Bonus Shares: Issued without fresh
monetary consideration by capitalizing
free reserves or the securities premium
account (Section 63). They do not create
new wealth but restructure internal
capital, rewarding existing shareholders
and increasing market liquidity.

e ESOPs: While distinct from immediate
share issuance, options incentivize
management by aligning employee
interests with corporate performance,
though they create future equity dilution.

V.STATUTORY REGULATION OF SHARES

Corporate fund-raising cannot be left
entirely to managerial discretion because
investors rely upon transparency, governance
integrity, and statutory safeguards. The
Companies Act, 2013 establishes detailed capital
governance.

A. Share Capital and Private Placement
(section 42)

Private placement permits securities
issuance to identified persons without public
offer  formalities. It offers commercial
advantages like faster capital raising, lower
compliance costs, and strategic investor
targeting. However, to prevent disguised public
offerings and insider favouritism, Section 42 caps

13% Nanalal Zaver v. Bombay Life Assurance Co., AIR 1950 SC 172.
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the number of offerees (max 200 in a financial
year) and prohibits public advertisements.

Diagram 2: Private Placement Procedure

Board Approval

v

Identification of Specific Investors

v

Offer Letter (PAS-4)

J

Subscription Receipt
(through bank channels only)

J

Allotment Resolution (within 60 days)

v

Regulatory Filing
(Return of Allotment)

J

Issue Completion

B. Rights Issue under Section 62

The rights issue protects existing
shareholders from involuntary dilution. Before
issuing new shares, companies must offer them
proportionately to existing holders. This reflects
the doctrine of pre-emptive rights, ensuring
ownership fairness and governance
preservation. The Supreme Court in Nanalal
Zaver v. Bombay Life Assurance Co. established
that the primary object of Section 62 (then
Section 81 of the 1956 Act) is to prevent directors
from freezing out existing shareholders by
offering new shares to outsiders, emphasizing
the fiduciary duty of directors in allotting
shares.!3%

Journal Home Page — https://ijlr.iledu.in/



https://ijlr.iledu.in/
https://iledu.in/

VOLUME 6 AND ISSUE 9 OF 2026

INDIAN JOURNAL OF LEGAL REVIEW [IJLR - IF SCORE - 7.58]

APIS — 3920 - 0001 (and) ISSN - 2583-2344

Published by

https://iledu.in

Institute of Legal Education

C. Public Issue Regulation & Buy-Backs

e Public Issues: Attract the highest
regulatory scrutiny due to retail investor
information asymmetry. Key
requirements include highly detailed
prospectus disclosures, risk statements,
and mandatory listing compliance under
SEBI's jurisdiction.

e Buy-Back of Shares (Section 68):
Permits companies to repurchase their
own shares to restructure capital or
stabilize prices. To prevent creditor
prejudice and artificial price inflation,
buy-backs are capped at 25% of the
aggregate of paid-up capital and free
reserves, and require a post-buy-back
debt-to-equity ratio of not more than 2:1.

VI. RIGHTS AND LIABILITIES OF SHAREHOLDERS

Shareholder rights constitute the constitutional
core of corporate governance.

A.Voting and Information Rights

Section 47 governs voting rights, enabling
director elections, major transaction approvals,
and structural changes. This embodies
shareholder democracy. Shareholders also
possess critical information rights, including
access to annual reports, financial disclosures,
and statutory registers, as transparency is the
bedrock of accountability.

B. Minority Protection and Oppression
Remedies

The common law rule in Foss v. Harbottle
established the principle of majority rule,
dictating that courts will not interfere in the
internal management of a company acting
within its powers.®*®” However, Indian corporate
low provides robust statutory exceptions to
protect minority shareholders from oppressive
majority conduct.

Under Sections 241 and 242 of the
Companies Act, 2013, minority shareholders can
petition the National Company Law Tribunal
(NCLT) for relief against oppression and

1397 Foss v. Harbottle (1843) 2 Hare 461.
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mismanagement. The Supreme Court in Shanti
Prasad Jain v. Kalinga Tubes Ltd. laid down that
for conduct to be “oppressive,” it must be
burdensome, harsh, and wrongful, involving a
continuous course of conduct that departs from
the standards of fair dealing.”*®

C. Liability of Shareholders

Limited liability remains the foundational
pillar of corporate investing. The liability of o
shareholder in a company limited by shares is
strictly confined to the unpaid amount on the
shares held by them. Once the shares are fully
paid up, the shareholder carries no further
financial liability toward the company's debts,
facilitating mass investment participation.

Viil. CONCEPTUAL AND LEGAL NATURE OF
DEBENTURES

Corporate enterprise frequently requires
substantial capital infusion beyond promoter
contributions and equity financing. While equity
instruments facilitate ownership participation,
companies often seek financial resources
without  diluting managerial control or
redistributing governance rights. It is in this
context that debentures emerge as one of the
most significant corporate financing
instruments. Debentures occupy a distinctive
position in corporate finance because they
represent debt rather than ownership. Unlike
shareholders, debenture holders do not become
members of the company by virtue of
investment. Their relationship with the company
is contractual and creditor-based rather than
proprietary and participatory.

A.Meaning of Debenture

The term “debenture” has historically
received broad legal interpretation. Unlike
shares, which signify ownership participation,
debentures acknowledge indebtedness. Section
2(30) of the Companies Act, 2013 defines
debenture as including: "Debenture stock, bonds,
or any other instrument of a company
evidencing a debt, whether constituting a

139 Shanti Prasad Jain v. Kalinga Tubes Ltd., AIR 1965 SC 1535.
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charge on the assets of the company or not." This
definition is intentionally expansive. The
legislative objective is to prevent technical
avoidance by financial structuring. The essential
attributes are the existence of borrowing, an
obligation of repayment, an entitlement to return
(usually interest), enforceable creditor rights,
and the absence of ownership participation.

B. Judicial Understanding of Debentures

Courts have consistently interpreted
debentures according to substance rather than
nomenclature. The Supreme Court of India, in R.D.
Goyal v. Reliance Industries Ltd., observed that a
debenture is fundamentally an
acknowledgment of a debt, distinct from "goods,”
and signifies a chose-in-action.®¥® Furthermore,
in Narendra Kumar Maheshwari v. Union of India,
the Supreme Court recognized the commercial
legitimacy of convertible debentures and
acknowledged the evolving sophistication of
corporate financing structures.® The Court
appreciated that modern corporate finance
frequently combines characteristics of debt and
equity. This judicial realism is significant because
rigid formalism would undermine commercial
innovation.

C. Debentures as Debt Instruments

The most fundamental legal
characteristic of debentures is indebtedness.
The company becomes the debtor, and the
investor becomes the creditor. The relationship is
contractual. Accordingly, repayment becomes
enforceable, interest accrues independently of
profitability (subject to specific contractual
terms), governance rights are generally absent,
and insolvency priority improves significantly.

D. Debenture Holders Are Not Members

Oownership of shares confers
membership; ownership of debentures does not.
Debenture holders ordinarily cannot vote in
shareholder meetings, appoint directors, or
challenge resolutions as members. Their
protection arises through contractual

139 R.D. Goyal v. Reliance Industries Ltd., (2003) 1 SCC 81.
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covenants, trustee structures, security interests,
and insolvency remedies. Their influence is
indirect rather than constitutional.

E. Economic Purpose of Debentures

Debentures balance issuer flexibility and
investor security. For companies, they provide
capital without dilution, predictable financing,
tax-efficient interest structures (as interest is
often tax-deductible), and control preservation.
For investors, they offer fixed returns, lower risk,
superior insolvency priority, and contractual

CORPORATE CAPITAL REQUIREMENT

BORROWED CAPITAL

DEBENTURES

Fixed Return

OWNERSHIP CAPITAL

(s

certainty.

. Lower Risk

ﬂ Control Preservation

Diagram 3: Corporate Financing Choice
IX. CLASSIFICATION OF DEBENTURES

Classification affects rights, enforcement
mechanisms, security strength, and investment
risk.

A. Secured vs. Unsecured Debentures

e Secured Debentures: Backed by specific
corporate assets through a fixed charge,
floating charge, or mortgage. Upon
default, holders may enforce the security.
This strengthens creditor protection and
lowers investor risk.

e Unsecured (Naked) Debentures: Lack
collateral backing. Investor claims
depend solely upon the issuer's
contractual creditworthiness. Because
they carry higher risk, returns are
generally higher, but insolvency recovery
is weaker.

B. Redeemable vs. Perpetual Debentures

1400 Narendra Kumar Maheshwari v. Union of India, 1990 Supp SCC 440.
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e Redeemable Debentures: Repayable
after a specified period. Most corporate
debenture issues are redeemable.
Redemption terms may include lump
sum maturity, staggered redemption, call
provisions, or put options.

o Perpetual/irredeemable  Debentures:
Historically recognized, these continue
indefinitely unless specified events (like
winding up) occur. Modern regulatory
practice  heavily constrains  such
structures.

C. Convertible vs. Non-Convertible Debentures
(NCDs)

e Convertible Debentures: Hybrid
instruments. Initially debt, they
subsequently convert into equity. They
can be Fully Convertible (FCD), Partly
Convertible  (PCD), or  Optionally
Convertible (OCD). They allow the issuer
to delay equity dilution while offering the
investor downside debt protection and
upside equity participation.

e Non-Convertible Debentures (NCDs):
Remain debt throughout. No ownership
conversion occurs. NCDs are widely used
in Indian debt markets for their
predictable returns and clear creditor
status.

X.STATUTORY FRAMEWORK GOVERNING

DEBENTURES

Debt capital cannot be left entirely to
contractual  freedom  because  investor
confidence depends upon statutory safeguards.

A. Section 71: Core Framework

Section 71 of the Companies Act, 2013 governs
debenture issuance. Key principles include:

e Debentures may be issued with
conversion or redemption terms.

e Secured debentures are strictly regulated
regarding the creation of charges.

e Trustee appointment is mandatory in
public issues.

e Strict prohibition on the issuance of
debentures carrying voting  rights
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(section  71(2)), preserving the
conceptual distinction between
ownership and debt.

B. Debenture Redemption Reserve (DRR)

To ensure companies maintain adequate
arrangements for repayment, statutory rules
mandate the creation of a Debenture
Redemption Reserve out of the profits available
for dividend. Investor confidence depends upon
this credible redemption assurance.

C.Charge Registration

Under Section 77, security interests
created for debentures must be registered with
the Registrar of Companies (ROC) within 30
days. Registration serves as public notice, priority
clarity, and creditor transparency. An
unregistered charge is void against the
liquidator and any creditor of the company.

X1. RIGHTS AND REMEDIES OF DEBENTURE
HOLDERS

A. Contractual and Enforcement Rights

Debenture holders possess a right to
interest, which, unlike dividends, does not
depend upon profit declaration but arises
contractually. Upon maturity, they have an
absolute right to redemption.

B. Security Enforcement and Trustees

Secured holders may enforce collateral
upon default. However, individual retail investors
often lack enforcement capacity. Therefore, the
Debenture Trustee system is mandated.
Trustees act as fiduciary monitors who track
issuer compliance, supervise security adequacy,
represent holders, and initiate enforcement
(such as appointing a receiver or filing
insolvency claims) upon default.
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Diagram 4: Enforcement Process Diagram
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Table 1: Shareholders Vs Debenture Holders:

Comparative Analysis
Basis Shareholders Debenture
Holders

Legal status Members Creditors
Ownership Yes No
Voting Yes Generally, No
Return Dividend Interest
Risk High Lower
Repayment No Yes
certainty
Insolvency Residual Preferential
priority
Governance Direct Indirect
role
Security No Often Yes

Analytical Observation: This distinction is
foundational. Shareholders finance enterprise
risk. Debenture holders finance contractual
borrowing. Corporate law accordingly

1401 Securities and Exchange Board of India Act, 1992.
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differentiates governance rights, protections,
and priorities.

XIll. SEBI REGULATORY FRAMEWORK AND
SECURITIES GOVERNANCE

The legal governance of shares and
debentures in India cannot be understood solely
through the Companies Act, 2013. While
company law establishes the structural and
constitutional framework, securities regulation
ensures market discipline, disclosure integrity,
investor confidence, and regulatory
accountability.

A. Evolution and SEBI's Role

The Securities and Exchange Board of
India Act, 1992 institutionalized securities
supervision.® SEBI shifted governance from

corporate administration to market
accountability, focusing on investor protection,
intermediary regulation, public issue

governance, and anti-fraud enforcement.
B. SEBI ICDR and LODR Regulations

o SEBI (Issue of Capital and Disclosure
Requirements) Regulations: These
govern public capital raising (IPOs, FPOs,
Rights Issues). The philosophy is
disclosure-based investor protection,
requiring comprehensive prospectuses
detailing financial conditions, business
risks, and promoter backgrounds.

o SEBI (Listing Obligations and Disclosure
Requirements) Regulations: These
impose continuing governance duties on
listed companies, demanding periodic
financial disclosures, independent board
governance standards, and immediate
event-based disclosures (material
events) to ensure post-issuance
accountability.
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Diagram 5: Regulatory Framework
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C.Regulation of Debt Securities

Debt markets require specialized
governance because debenture holders
prioritize repayment certainty and covenant
enforcement. SEBI governs this through the SEBI
(lssue and Listing of Non-Convertible
Securities) Regulations, which mandate
stringent disclosure norms, credit rating
requirements, and rigorous Debenture Trustee
oversight.

Xlil. LANDMARK JUDICIAL DEVELOPMENTS AND
CASE ANALYSIS

Judicial interpretation has profoundly
shaped Indian corporate securities
jurisprudence. Courts balance competing
interests, prevent abuse, and adapt doctrine to
commercial realities.

A. Bacha F. Guzdar v. Commissioner of Income
Tax

Legal Issue: Whether shareholders possess
direct ownership over corporate property.

Supreme Court Holding: The Court held that
shareholders do not own corporate assets
directly. The corporation remains the separate
legal owner. Shareholders possess rights against
the company, not proprietary claims over
individual assets.!4%2

Significance:  Reinforces  separate legal
personality and the conceptual distinction
between ownership of shares and ownership of
corporate assets.

1402 Bacha F. Guzdar v. Comm’r of Income Tax, AIR 1955 SC 74
1403 TIC v. Escorts Ltd., (1986) 1 SCC 264.
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B. LIC v. Escorts Ltd.

Legal Issue: Shareholder voting rights,
institutional investor participation, and limits on
managerial autonomy.

Supreme Court Holding: The Court affirmed
shareholder autonomy, ruling that a shareholder
(even an institutional one like LIC) has an
unfettered right to call for a general meeting and
exercise their franchise without needing to justify
their commercial reasoning to the board.'

Significance: Emphasized corporate democracy
and absolute shareholder voting rights within
lawful boundaries.

C. Tata Consultancy Services Ltd. v. Cyrus
Investments Pvt. Ltd.

Legal Issue: Oppression of minority shareholders
and the threshold for judicial interference under
Section 241/242 of the Companies Act, 2013.

Supreme Court Holding: The Court held that
mere removal of a director does not legally
amount to oppression of minority shareholders
unlessitis proven that the affairs of the company
are being conducted in a manner prejudicial to
public interest or the minority.'4%4

Significance:  Clarified modern  minority
jurisprudence, establishing that commercial and
board-level disputes do not automatically
translate to statutory oppression.

XIV. CORPORATE INSOLVENCY PERSPECTIVE

The distinction between shares and
debentures becomes decisively significant
during insolvency. The Insolvency and
Bankruptcy Code, 2016 (IBC) fundamentally
altered corporate debt enforcement in India.

A. Priority Hierarchy (Section 53 of IBC)

1404 Tata Consultancy Services Ltd. v. Cyrus Investments Pvt. Ltd., (2021) 9
SCC 449.
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Diagram 6: Distribution in liquidation strictly
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XV.CONTEMPORARY CHALLENGES IN
CORPORATE FINANCING

Modern capital markets present complex legal
challenges:

Hybrid Financial Engineering: Instruments
like compulsorily convertible debentures
(ccbs)  blur  traditional  debt-equity
distinctions, complicating legal classification
for tax and insolvency purposes.

Retail Investor Vulnerability: Retail debt
participants  often lack sophistication.
Extensive legal disclosures in prospectuses
may not ensure meaningful protection
without simplified communication.
Governance Concentration: The rise of DVRs
(Differential Voting Rights) can entrench

promoter control, threatening traditional
shareholder democracy.

Digital Securities: Dematerialization
improves  efficiency  but  introduces

cybersecurity risks, platform dependency,
and complex digital governance challenges.
XVI1. REFORM RECOMMENDATIONS

A stronger framework should include:

1.

B. Impact on Instruments

Debenture Holders (Financial
Creditors): Under the IBC, debenture
holders are classified as financial
creditors. They have the statutory power
to initiate the Corporate Insolvency
Resolution Process (CIRP) upon default
and hold dominant voting rights in the
Committee of Creditors (CoC). This
grants them immense leverage.
Shareholders: Equity investors remain
economically subordinated. During CIRP,
the powers of the board are suspended,
and shareholder voting rights are
effectively neutralized. If the company
proceeds to liquidation, they absorb the
ultimate residual loss.

Improved Disclosure Simplification: Retail
investors require intelligible, summary-level
disclosures. Technical overload is ineffective.
Stronger Trustee Liability: Debenture
trustees should face strict regulatory
accountability for passive monitoring or
delayed enforcement actions.
Hybrid Instrument Clarity: Clearer statutory
definitions for debt-equity hybrids to reduce
litigation risk during insolvency proceedings.
Integrated Corporate-Insolvency
Coordination: Company law mechanisms
(like schemes of arrangement) and IBC
processes must operate with greater
coherence.

XVII. CONCLUSION

Shares and debentures remain the

foundational instruments of corporate financing

under Indian law. Though united by the objective

of

fundamentally  distinct
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capital  mobilization, they represent

legal relationships.
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Shares  signify  ownership  participation,
governance rights, entrepreneurial risk, and
residual economic claims. Debentures signify
indebtedness, creditor protection, repayment
certainty, and contractual enforcement.

Indian law has developed a sophisticated
framework through the Companies Act, 2013, SEBI
regulations, judicial interpretation, and the
Insolvency and Bankruptcy Code, 2016. However,
evolving capital markets demand continued
regulatory evolution. Financial innovation, digital
transformation, governance complexity, and
massive retail investor participation
continuously challenge traditional corporate
doctrines.

A robust legal framework must therefore
preserve commercial flexibility for issuers while
aggressively  strengthening  transparency,
trustee accountability, and investor confidence.
The enduring relevance of shares and
debentures lies not merely in their historical
utility, but in their continuing capacity to shape
corporate power, market integrity, and macro-
economic development in India.

References

1. Salomon v. Salomon & Co., [1897] A.C. 22
(H.L).

2. Borland'’s Trustee v. Steel Bros. & Co., [1901] 1
ch. 279 (Eng.).

3. Bacha F. Guzdar v. Comm’r of Income Tax,
AIR.1955 S.C. 74 (India).

4. Life Ins. Corp. of India v. Escorts Ltd., (1986) 1
S.C.C. 264 (India).

5. Tata Consultancy Servs. Ltd. v. Cyrus Invs. Pvt.
Ltd., (2021) 9 S.C.C. 449 (India).

6. Shanti Prasad Jain v. Kalinga Tubes Ltd., A.lR.
1965 S.C. 1535 (India).

7. Foss v. Harbottle, (1843) 67 Eng. Rep. 189.

8. Trevor v. Whitworth, (1887) 12 App. Cas. 409
(H.L).

9. Nanalal Zaver v. Bombay Life Assurance Co.,
ALR.1950 S.C. 172 (India).

10. Narendra Kumar Maheshwari v. Union of
India, 1990 Supp. S.C.C. 440 (India).

1. Companies Act, No. 18 of 2013, §§ 2(30), 42, 43,
44, 47, 54,55, 62, 68, 71, 77, 241, 242 (India).

746 | Page

12.

13.

14.

15.

16.

17.

18.

19.

20.

Insolvency and Bankruptcy Code, No. 31 of
2016, § 53 (India).

Securities and Exchange Board of India Act,
No. 15 of 1992 (India).

Securities Contracts (Regulation) Act, No. 42
of 1956 (India).

Companies (Share Capital and Debentures)
Rules, 2014, Gazette of Indiq, Extra., pt. Il, sec.
3(i) (Mar. 31, 2014).

Securities and Exchange Board of India (Issue
of Capital and Disclosure Requirements)
Regulations, 2018, Gazette of Indiq, Extra., pt.
lll, sec. 4 (Sept. 11, 2018).

Securities and Exchange Board of India
(Listing  Obligations and  Disclosure
Requirements) Regulations, 2015, Gazette of
India, Extra,, pt. lll, sec. 4 (Sept. 2, 2015).
Securities and Exchange Board of India (Issue
and Listing of Non-Convertible Securities)
Regulations, 2021, Gazette of Indiq, Extra., pt.1ll,
sec. 4 (Aug. 9, 2021).

R.D. Goyal v. Reliance Indus. Ltd, (2003) 113
Comp. Cas. 1(S.C.) (India).

Comm’r of Income Tax v. Standard Vacuum
Oil Co,, ALR.1966 S.C. 1393 (India).

Journal Home Page — https://ijlr.iledu.in/



https://ijlr.iledu.in/
https://iledu.in/

INSTITUTE OF LEGAL EDUCATION
(Managed by L TO ] LAW ASSOCIATES)

1' '.. i
L; ";{3‘ il . NO. 08, ARUL NAGAR, SEERA THOPPU,
(@) i .ff!' o, MARUDHAANDA KURICHI, SRIRANGAM - 620102,
g TAMILNADU, INDIA.

I55N 2533-2344




