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ABSTRACT 

This research provides a comprehensive examination of the historical, theoretical, and statutory 
dimensions of corporate personality, which serves as the foundational legal fiction of the global 
capitalist economy. Tracing the evolution of the corporate form from ancient Roman jurisprudence 
and mercantile sovereign concessions to its definitive crystallization in the landmark Salomon v. A. 
Salomon & Co. Ltd. (1897) decision, the study explores how the doctrine of the separate legal entity 
democratized limited liability and catalyzed economic development. Furthermore, it undertakes a 
comparative analysis of the doctrine's trajectory within the Indian legal context, highlighting the vital 
legislative transition from the facilitative, colonial-era Companies Act of 1956 to the increasingly 
autochthonous and accountability-driven framework of the Companies Act, 2013. 

By critically evaluating the Fiction, Concession, Realist, and Bracket theories, the research 
elucidates the philosophical underpinnings of corporate autonomy and the allocation of 
fundamental rights to artificial entities. It also details the profound operational privileges generated 
by this doctrine, including limited liability, perpetual succession, the capacity to litigate, and 
separate property ownership. Finally, the paper addresses the enduring tension between protecting 
entrepreneurial risk and ensuring corporate accountability. It critiques the absolute application of the 
corporate veil particularly concerning mass torts and multinational enterprise liability and examines 
the statutory integration of Corporate Social Responsibility (CSR) as a structural mechanism to 
reconcile the economic utility of the corporate fiction with the demands of societal justice. 

Keywords: Corporate Personality, Separate Legal Entity, Limited Liability, Salomon v. Salomon, 
Corporate Social Responsibility (CSR) 

 

1.1 Introduction to the Chapter 

The architecture of modern commercial law 
and the superstructure of the global capitalist 
economy rest upon a singular, transformative 
legal fiction: the concept of corporate 
personality.1003 The foundational premise that a 

 
1003 F.W. Maitland, State, Trust and Corporation 32 (Cambridge University Press, 
Cambridge, 2003).  

corporation possesses an independent, 
autonomous legal existence entirely distinct 
from the natural persons who incorporate, own, 
finance, or manage it has catalyzed global 
economic development and permanently 
defined the contours of corporate governance. 
This doctrine of the separate legal entity 
provides the indispensable structural 
scaffolding for the aggregation of immense 
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capital, the distribution and mitigation of 
commercial risk, and the long-term 
sustainability of multi-generational enterprises. 
However, this legal conceptualization is not 
merely a modern statutory mandate born of 
administrative convenience; rather, it is the 
complex culmination of centuries of 
jurisprudential evolution, intense philosophical 
debate, and dynamic socioeconomic 
adaptation across multiple legal traditions.1004 

This chapter systematically examines the 
historical and theoretical foundations of 
corporate personality, dissecting the doctrine 
from its conceptual roots to its contemporary 
statutory manifestations. The inquiry begins 
with an exhaustive exploration of the meaning 
and intrinsic nature of the corporate form, 
tracing its historical trajectory from the nascent 
corpora of ancient Roman jurisprudence, 
through the sovereign concessions of the 
medieval and mercantile eras, to its definitive 
crystallization in nineteenth-century English 
common law.1005 Central to this historical 
analysis is a critical deconstruction of the 
watershed decision in Salomon v. A. Salomon & 
Co. Ltd. (1897). This landmark ruling is evaluated 
not merely as a legal precedent but as a socio-
economic pivot point that formally entrenched 
the veil of incorporation and democratized 
limited liability.1006 

Subsequently, the chapter charts the complex 
evolution of the doctrine within the Indian legal 
context. This section provides a comparative 
historical analysis that contrasts the 
transplanted colonial framework of the 
Companies Act, 1956, with the increasingly 
autochthonous and stringent regulatory 
paradigms established by the Companies Act, 
2013.1007 The legislative transition highlights a 
fundamental shift from a purely facilitative legal 
regime to one that rigorously enforces 

 
1004 C. Gerner-Beuerle and M. Schillig, Comparative Company Law 45 (Oxford 
University Press, Oxford, 2019).  
1005 R. Harris, "The Bubble Act: Its Passage and Its Effects on Business 
Organization" 54 Journal of Economic History 610 (1994). 
1006 alomon v. A. Salomon & Co. Ltd., AC 22 (HL).  
1007 Umakanth Varottil, "The Evolution of Corporate Law in Post-Colonial 
India: From Transplant to Autochthony" 31 American University International 
Law Review 253 (2016). 

corporate accountability and social 
responsibility.1008 

Moving beyond statutory and judicial history, 
the chapter undertakes a rigorous philosophical 
examination of the major theoretical 
perspectives on corporate personality. By 
evaluating the Fiction, Concession, Realist, and 
Bracket theories, the analysis reveals how these 
competing conceptual frameworks profoundly 
inform state regulation, corporate autonomy, 
and the attribution of fundamental rights to 
artificial entities.1009 The core privileges and 
consequences inherent in a separate corporate 
personality, including limited liability, perpetual 
succession, the capacity to sue and be sued, 
and separate property ownership, are 
comprehensively detailed through an analysis 
of seminal case law, demonstrating the 
practical application of the separate entity 
doctrine. 

Finally, the chapter presents a critical 
evaluation of absolute corporate personality. It 
engages deeply with the enduring tension 
between protecting entrepreneurial risk and the 
necessity of corporate accountability, exploring 
the emergence of enterprise liability theories 
and the contemporary integration of corporate 
social responsibility as mechanisms to mitigate 
the externalities generated by the corporate 
veil.1010 

1.2 Concept of Corporate Personality: Meaning 
and Nature 

In the specialized lexicon of jurisprudence, the 
term "personality" transcends its conventional 
biological and psychological connotations to 
represent a strictly legal capacity: the ability to 
be a subject of legal rights and duties. 
Corporate personality, therefore, constitutes the 
legal recognition of an artificial or juristic 
person, an entity endowed by the apparatus of 
the state with an identity wholly separate and 

 
1008 The Companies Act, 2013 (Act 18 of 2013), s. 135. 
1009 Frederick Hallis, Corporate Personality: A Study of Jurisprudence 102 (Oxford 
University Press, London, 1930).  
1010 P. Ireland, "Limited Liability, Shareholder Rights and the Problem of 
Corporate Irresponsibility" 34 Cambridge Journal of Economics 837 (2010).  
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distinct from its constituent human members.1011 
A corporation is fundamentally a creation of the 
law; it is an invisible, intangible, and immortal 
entity existing solely within the contemplation of 
legal systems, yet it operates within the physical 
economy with profound, tangible 
consequences. 

The intrinsic nature of corporate personality is 
defined by an inherent duality that continuously 
generates legal friction. On the one hand, the 
corporation is an associative construct, a 
collective aggregation of individuals who pool 
capital and resources for a shared economic 
objective. On the other hand, it is legally treated 
as a unified, autonomous legal subject, fully 
capable of holding property, entering into 
binding contracts, and engaging in adversarial 
litigation in its own right.1012 This dichotomy 
establishes the mechanism through which 
human actors operate behind a "corporate veil." 
This veil serves as an absolute legal partition, 
shielding the human participants from the 
direct liabilities, debts, and obligations incurred 
by the enterprise they own and operate.1013 

Within this framework, the members or 
shareholders of the corporation are not its 
owners in the traditional proprietary sense. They 
possess shares that are essentially bundles of 
intangible rights conferring specific 
entitlements, such as voting power and 
dividend distribution. Still, the business's 
underlying physical and financial assets belong 
exclusively to the artificial entity itself.1014 This 
structural separation necessitates 
implementing complex agency mechanisms. 
Because a corporation is a fictitious entity 
lacking physical agency, voice, and biological 
cognition, it must necessarily act through its 
human directors, officers, and employees. These 
individuals act as the "directing mind and will" of 
the entity, executing actions that the law 
subsequently attributes to the corporation itself. 

 
1011 Arthur Machen, Jr., "Corporate Personality" 24 Harvard Law Review 253 
(1911).  
1012 Bacha F. Guzdar v. Commissioner of Income Tax, Bombay, (1955) 1 SCR 876. 
1013 Frank H. Easterbrook and Daniel R. Fischel, "Limited Liability and the 
Corporation" 52 University of Chicago Law Review 89 (1985).  
1014 Macaura v. Northern Assurance Co. Ltd., AC 619 (HL).  

Thus, the nature of corporate personality is 
fundamentally functionalist and utilitarian. It is a 
highly sophisticated legal technology designed 
to overcome the inherent limitations of human 
existence, namely, mortality and constrained 
individual financial capacity. By creating an 
immortal entity capable of perpetual existence 
and the absorption of infinite capital, the law 
facilitates complex, multi-generational 
economic endeavors without exposing 
individual participants to the paralyzing threat 
of ruinous personal liability.1015 This 
conceptualization forms the philosophical 
bedrock upon which the edifice of modern 
company law is constructed. 

1.3 Historical Evolution of the Corporate Form 

The concept of the corporation was not an 
abrupt statutory invention conjured by modern 
legislatures; rather, it is the product of a 
prolonged, centuries-long historical evolution 
that reflects shifting societal needs, political 
power dynamics, and economic paradigms. 
The earliest jurisprudential antecedents of 
corporate personality can be traced back to the 
sophisticated legal systems of the Roman 
Empire. The Stoic scientific theory of corpora 
heavily influenced Roman law, leading to the 
legal recognition of rudimentary guild 
organizations, municipalities, and religious 
societies as early as the Kingdom of Numa.1016 
While early Roman commercial law initially 
adhered strictly to the principle of no 
representation, treating business partners as 
jointly and severally liable for all debts, the 
conceptual seeds of the universitas (a body of 
persons acting as a single, unified entity) were 
planted, allowing certain approved groups to 
hold common property and act collectively. 

As the concept of the "moral person" migrated 
through Medieval Europe, its application was 
primarily confined to public and ecclesiastical 
spheres. It was utilized by municipalities, 
universities, boroughs, and religious orders to 

 
1015 A.A. Berle and G.C. Means, The Modern Corporation and Private Property 312 
(Transaction Publishers, New Brunswick, 1991).  
1016 Hans Julius Wolff, Roman Law, An Historical Introduction 164 (University of 
Oklahoma Press, Norman, 1951).  
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ensure the perpetual holding of property across 
generations.1017 During this era, the acquisition of 
corporate status was strictly a sovereign 
prerogative. The "concession" of corporate 
personality was granted selectively via Royal 
Charter to entities that served a clear public or 
social purpose. The direct, inextricable linkage 
between incorporation and demonstrable 
social utility defined the early corporate form; 
incorporation was a rare privilege, not a general 
right. 

The transition of the corporate form from public 
utility to private, profit-driven enterprise 
accelerated dramatically during the mercantile 
era of the sixteenth and seventeenth centuries. 
This period was epitomized by the rise of 
massive, state-sponsored colonial 
organizations such as the English East India 
Company (EIC) and the Dutch East India 
Company (VOC).1018 These unprecedented 
transoceanic enterprises required aggregating 
vast amounts of capital to fund high-risk 
voyages, necessitating structural protections for 
passive investors. While the historical narrative 
often suggests that modern company law 
evolved seamlessly from private partnership 
law, rigorous legal historiography demonstrates 
that the defining features of the modern 
corporation, such as separate legal personality, 
limited liability, and the strict separation of 
ownership from management, were deliberately 
engineered "top-down" by the state to support 
entities like the EIC. The modern company thus 
emerged as a hybrid vehicle characterized by a 
fundamental duality: an artificial legal "shell" 
provided and regulated by the state, imbued 
with a segregated corporate fund supplied by 
private investors seeking profitable returns. 

The democratization and universalization of the 
corporate form occurred in the nineteenth 
century, propelled by the insatiable demand for 
capital of the Industrial Revolution. As the 
financial requirements of industrialization 

 
1017 John J. Coughlin, Law, Person, and Community: Philosophical, Theological, and 
Comparative Perspectives on Canon Law 25 (Oxford University Press, Oxford, 
2012). 
1018 L.C.B. Gower, "Company Law Reform" 4 Malaya Law Review 36 (1962).  

outpaced the capacities of traditional, unlimited 
liability partnerships, the demand for 
accessible, standardized corporate structures 
surged dramatically. In the United Kingdom, this 
socioeconomic pressure culminated in the Joint 
Stock Companies Act of 1844, a watershed 
piece of legislation that permitted general 
incorporation by mere administrative 
registration. This effectively broke the historical 
monopoly of the Royal Charter and decoupled 
incorporation from the requirement of an 
explicit, state-approved social purpose. 

Shortly thereafter, the Limited Liability Act of 
1855 and the comprehensive Companies Act of 
1862 universally extended the highly coveted 
privilege of limited liability to all registered 
companies. This sequence of statutory 
revolutions transformed the corporation from a 
rare, state-controlled instrument of colonial 
policy into a standard, readily accessible tool 
for private commercial enterprise. The stage 
was thus set for the judiciary to articulate the 
absolute nature of corporate personality 
definitively. 

1.4 The Landmark Rule in Salomon v. Salomon 
& Co. Ltd. (1897) 

The trajectory of global company law was 
irrevocably altered, and its foundational 
doctrines cemented, by the unanimous decision 
of the House of Lords in Salomon v. A. Salomon 
& Co. Ltd. (1897).1019 This seminal case 
transformed the theoretical provisions of the 
Companies Act of 1862 into an unassailable 
judicial doctrine. It definitively established that a 
company is an independent legal entity distinct 
from its members, regardless of the 
concentration of shareholding, thereby giving 
birth to the modern concept of the "One-Man 
Company." 

1.4.1 Facts and Judgment 

Aron Salomon operated a highly prosperous, 
solvent, and well-established business as a 
leather merchant and wholesale boot 
manufacturer in the Whitechapel district of 

 
1019 Salomon v. A. Salomon & Co. Ltd., AC 22 (HL).  
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London. Seeking to formalize his growing 
enterprise, protect his personal assets, and 
distribute ownership stakes among his family 
members, Salomon decided to incorporate 
"Salomon & Co. Ltd." under the Companies Act 
of 1862. The statutory requirement at the time 
mandated a minimum of seven subscribing 
shareholders to form a valid company. To 
achieve strict compliance with the letter of the 
law, Salomon allocated one share each to his 
wife, his daughter, and his four sons, while 
retaining 20,001 shares for himself, thus 
satisfying the numerical requirement while 
maintaining absolute substantive control. 

Salomon subsequently sold his boot-making 
business to the newly formed corporate entity 
for an arguably inflated purchase price of 
£39,000. This transaction was not settled 
entirely in cash; rather, the price was satisfied 
by the issuance of £10,000 in secured 
debentures (which granted Salomon a floating 
charge over all of the company's assets), 
£20,000 in fully paid shares, and the remainder 
in cash. Salomon became the managing 
director and the absolute controller of the 
enterprise, while simultaneously positioning 
himself as its primary secured creditor. 

Within a year of incorporation, the company 
encountered severe, unforeseen financial 
difficulties. A general economic downturn in the 
boot trade, compounded by labor strikes and 
the loss of government contracts, devastated 
the business, ultimately forcing the company 
into liquidation. Upon liquidation, the stark 
reality of the company's financial position was 
revealed: its realizable assets were valued at a 
mere £6,000. At the same time, its liabilities 
included the £10,000 owed to the debenture 
holders (primarily Salomon, who had assigned 
his debentures to a third party as security for a 
loan) and £7,000 owed to various unsecured 
trade creditors. Because the law grants 
absolute priority to secured debentures, the 
realization of the assets would leave the 
unsecured creditors with absolutely nothing. 

The liquidator, acting vigorously on behalf of the 
defrauded unsecured creditors, initiated 
litigation against Aron Salomon personally. The 
liquidator's core legal argument was that the 
company was merely a "sham," a legal fiction 
masking the reality that the business was still 
Salomon's sole proprietorship. The liquidator 
contended that the company was essentially 
an "alter ego" or an agent of Salomon. Therefore, 
Salomon (the principal) was bound to 
indemnify his agent (the company) for the 
debts incurred on his behalf. It was argued that 
the legislative intent of the Companies Act was 
to facilitate genuine associations of 
independent investors, not to allow a sole trader 
to shield himself behind a corporate facade, 
manipulate the statutory machinery, and shift 
the burden of business failure onto 
unsuspecting trade creditors while securing his 
own investment. 

Both the High Court, under the adjudication of 
Vaughan Williams J, and the Court of Appeal 
agreed vehemently with the liquidator. The 
Court of Appeal reasoned that the Companies 
Act never contemplated the extension of limited 
liability to a sole trader masquerading as a 
company with six "dummy" shareholders. They 
concluded that the statutory requirements had 
been abused, declaring the company an agent 
of Salomon and thereby making him personally 
liable to pay the debts owed to the unsecured 
creditors. 

However, in a stunning reversal that shocked 
the contemporary legal establishment, the 
House of Lords unanimously overturned the 
lower courts' decisions. Adhering to a doctrine 
of strict statutory interpretation and legal 
formalism, the Lords dismantled the agency 
and trust arguments. Lord Macnaghten 
delivered the most celebrated and oft-quoted 
judgment, declaring unequivocally that the 
company is "at law a different person altogether 
from the subscribers to the memorandum". The 
House of Lords held that the promoters' 
subjective motives and the entity's internal, 
disproportionate shareholding were legally 
irrelevant to the entity's existence. Because the 
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statutory formalities of incorporation, namely 
the signatures of seven persons, had been 
strictly observed, a new, independent legal 
entity had been born. 

The Lords explicitly rejected the notion that a 
company is per se the agent of its subscribers 
or that a controlling shareholder is 
automatically the principal. Consequently, the 
corporate veil was upheld, Salomon's secured 
debentures were deemed valid, and he was 
legally entitled to priority over unsecured 
creditors, thereby completely insulating his 
personal wealth from the company's insolvency. 

1.4.2 Significance and Impact on Company Law 

The Salomon decision is unequivocally the 
bedrock upon which modern corporate 
jurisprudence is built. Its primary legal 
significance lies in its strict, unyielding 
enforcement of the "corporate veil." The ruling 
cemented the legal fiction that upon 
incorporation, an impenetrable veil is drawn 
between the company and its members, 
partitioning their respective assets, rights, and 
liabilities. Crucially, the decision confirmed that 
a "One-Man Company" where a single 
individual holds virtually all shares and 
exercises total managerial control is entirely 
legal, valid, and entitled to the full protective 
armor of limited liability. 

Economically, the decision provided immense 
stimulus for commercial growth and industrial 
expansion. By confirming that entrepreneurs 
could insulate their personal assets from 
business failure regardless of their level of 
control, Salomon encouraged risk-taking, 
innovation, and capital investment. It provided 
the legal DNA that enabled the proliferation of 
both massive industrial conglomerates and 
small, closely held family businesses, shaping 
the mechanisms of free-market capitalism. 

However, the legacy of Salomon is highly 
contested and remains the subject of intense 
academic debate, primarily due to its 
devastating impact on unsecured creditors. 
Scholars have subjected the ruling to rigorous 

ethical critique, arguing that it institutionalizes 
moral hazard and facilitates corporate 
irresponsibility. By adhering rigidly to legal 
formalism over substantive equity, the House of 
Lords allowed Salomon to shift the financial risk 
of his business failure onto unsuspecting trade 
creditors, while simultaneously securing his own 
financial position through floating charges. 

From a utilitarian perspective, critics argue that 
the ruling violated basic ethical norms by 
favoring a minority interest (the controlling 
shareholder/director) at the expense of the 
majority (the unsecured creditors). The 
Salomon principle created an enduring tension 
in company law between the macroeconomic 
desire to maintain corporate separateness to 
foster business growth and the microeconomic 
necessity of ensuring accountability to prevent 
the fraudulent abuse of the corporate shield. 
While the core principle remains sacrosanct, its 
potential for injustice necessitated the 
development of complex judicial and statutory 
exceptions, known as "piercing the corporate 
veil," to mitigate its most draconian and 
inequitable applications. 

1.5 Development of the Doctrine in India   From 
the Companies Act, 1956 to the Companies 
Act, 2013 

The trajectory of corporate personality and 
company law in India presents a fascinating 
study in legal transplantation, colonial 
continuity, and subsequent indigenous 
adaptation. The concept of the joint-stock 
company, endowed with a separate legal entity, 
was not native to Indian commercial tradition 
but was imported by the British colonial 
administration. This was formalized through the 
Act for Registration of Joint Stock Companies in 
1850, a statute closely modeled on the English 
Act of 1844. Following the English legislative 
trajectory, the principle of limited liability was 
introduced to India in 1857, and comprehensive 
corporate regulation was established through 
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successive enactments, most notably the 
Companies Acts of 1866 and 1913.1020 

Following India's independence in 1947, the 
nation required a robust legal architecture to 
support its developing economy. This 
culminated in the Companies Act of 1956, which 
served as the watershed corporate legislation 
for post-colonial India. The 1956 Act was a 
massive, highly detailed consolidating statute 
containing 658 sections. It formally codified the 
principle of separate legal entity under Section 
34, affirming that upon registration, a company 
becomes a body corporate capable of 
exercising all functions of an incorporated 
company.1021 While the 1956 Act laid the 
necessary foundation for corporate governance 
in the republic, its ideological underpinnings 
and structural mechanisms remained deeply 
rooted in the English colonial framework. The 
Indian judiciary, operating under this paradigm, 
consistently applied the Salomon principle, 
affirming that a registered company operates 
independently of its shareholders. 

However, as the Indian economy underwent 
rapid liberalization in the 1990s, integrating with 
global markets and witnessing a surge in 
complex corporate structures, the 1956 Act 
proved increasingly inadequate. Legal scholars 
and practitioners widely criticized it for being 
archaic, procedurally cumbersome, and lacking 
in robust corporate governance mechanisms 
capable of preventing massive corporate 
frauds. This necessitated a profound shift in the 
legislative paradigm, achieved through the 
enactment of the Companies Act, 2013.1022 

The 2013 Act represents a critical historical 
juncture. It marks the point at which Indian 
corporate law was "progressively decoupled" 
from its English common law origins, adopting 
an "autochthonous" (indigenous) approach 
aimed at addressing India-specific socio-
economic realities and governance challenges. 

 
1020 Report of the Company Law Committee (H.C. Bhabha Committee 
Report, 1952). 
1021 The Companies Act, 1956 (Act 1 of 1956), s. 34.  
1022 Report of the Expert Committee on Company Law (J.J. Irani Committee 
Report, 2005). 

While the 2013 Act is more concise, comprising 
470 sections, it drastically modernized the 
doctrine of corporate personality. Section 9 of 
the 2013 Act explicitly confers the status of a 
separate legal entity, granting perpetual 
succession, the capacity to sue, and the power 
to acquire and hold property.1023 

Indian courts have demonstrated a highly 
sophisticated, pragmatic balancing act 
regarding corporate personality throughout this 
evolution. In the seminal case of Tata 
Engineering and Locomotive Co. Ltd. v. State of 
Bihar (1964), the Supreme Court of India firmly 
reaffirmed the Salomon principle. The Court 
established that a company is entirely distinct 
from its shareholders and, consequently, a 
corporation cannot claim fundamental rights 
under Article 19 of the Constitution (which 
guarantees freedoms to citizens) in the same 
manner as natural persons. However, the Court 
explicitly recognized that the corporate veil 
could and would be lifted if the corporate 
structure was used as a facade for tax evasion 
or fraudulent conduct.1024 

Similarly, in the landmark case of LIC of India v. 
Escorts Ltd. (1986), the Supreme Court 
reinforced the principles of corporate 
democracy and the company's independent 
juristic personality. Yet, the Court carefully 
delineated that the corporate veil might be 
pierced when statutory provisions require it, 
when it is opposed to justice or the interest of 
revenue, or when affiliated entities are 
inextricably connected solely to serve a single 
unlawful purpose.1025 Thus, the doctrinal 
development in India has successfully 
transitioned from strict adherence to English 
separateness toward a nuanced, jurisdictionally 
sensitive framework that balances corporate 
autonomy with stringent regulatory oversight. 

 

 

 
1023 The Companies Act, 2013 (Act 18 of 2013), s. 9. 
1024 Tata Engineering and Locomotive Co. Ltd. v. State of Bihar, AIR 1965 SC 40. 
1025 Life Insurance Corporation of India v. Escorts Ltd., (1986) 1 SCC 264.  
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1.6 Theoretical Perspectives on Corporate 
Personality 

The judicial recognition of corporate personality 
is not merely a statutory mandate; extensive, 
centuries-old philosophical and jurisprudential 
debates concerning the ontological status of 
artificial entities underpin it. If a corporation is a 
"person" in the eyes of the law, what is the exact, 
metaphysical nature of this personhood? Legal 
theorists have proposed several competing 
paradigms to explain how nonhuman entities 
can possess rights, incur obligations, and exist 
within a legal framework. The four primary 
theories, Fiction, Concession, Realist, and 
Bracket, offer fundamentally differing rationales 
that profoundly influence how states regulate 
corporate behavior, allocate liability, and grant 
constitutional rights. 

1.6.1 Fiction Theory 

The Fiction Theory, initially conceptualized in 
canon law by Pope Innocent IV in the thirteenth 
century and later rigorously developed by the 
German jurist Friedrich Carl von Savigny, posits 
a strict anthropocentric view of the law. It 
asserts that only human beings have the 
intrinsic biological and psychological capacity 
to possess a legal will, and therefore, only 
humans can naturally hold rights and duties. 
Consequently, the legal personality of any non-
human entity is the result of a pure legal fiction, 
a persona ficta created by the imagination of 
the law. Under this paradigm, the corporation is 
ontologically empty; it exists only in the "eyes of 
the law" as an invisible, intangible construct. 

Because the corporation is an imaginary entity, 
it categorically lacks a psychological will, moral 
consciousness, or a soul. Consequently, the 
Fiction Theory historically struggled to 
rationalize corporate criminal liability or 
intentional torts. If a corporation is a fiction, it 
cannot logically possess mens rea (a guilty 
mind) required to commit a crime. Proponents 
of this theory view the corporation strictly as a 
utilitarian mechanism designed to facilitate 
property holding and succession. As it is merely 
a fiction, the corporation's powers are strictly 

confined to the express objectives delineated in 
its constitutional documents, leading to the 
strict application of the ultra vires doctrine. 

1.6.2 Concession Theory 

Often viewed as a political corollary to the 
Fiction Theory, the Concession Theory shifts the 
jurisprudential focus from the corporation's 
metaphysical nature to the source of its legal 
legitimacy. According to this view, the only 
natural realities in the political sphere are the 
sovereign state and the human individual. An 
associative body of humans can only attain the 
exalted status of legal personhood through a 
deliberate act of concession, grant, or 
permission from the state.1026 

This theory was famously articulated by Chief 
Justice John Marshall of the U.S. Supreme Court 
in Trustees of Dartmouth College v. Woodward 
(1819), where he characterized the corporation 
as a "mere creature of law" possessing only 
those properties explicitly conferred upon it by 
its charter. Historically, the Concession Theory is 
intrinsically tied to the era of Royal Charters and 
state-sponsored entities, where incorporation 
was explicitly granted to serve public ends. The 
enduring legal legacy of the Concession Theory 
is that it provides the state with a robust, 
unassailable theoretical justification for 
corporate regulation. If the state creates a 
corporate entity and bestows extraordinary 
privileges, such as limited liability, it inherently 
reserves the moral and legal right to intervene, 
regulate, or even dissolve the corporation if 
those privileges are abused or cause societal 
harm. 

1.6.3 Realist Theory 

In stark opposition to the state-centric 
Concession Theory and the abstraction of the 
Fiction Theory, the Realist Theory (also known as 
the organic or sociological theory) asserts that 
a corporation is an objective, sociological 
reality. Advocated primarily by the German 
jurist Otto von Gierke and popularized in English 

 
1026 Trustees of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636 
(1819).  
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common law by F.W. Maitland, this theory 
argues that human associations generate a 
collective consciousness, a "real will," and an 
organizational capacity for action that is 
qualitatively different from, and greater than, 
the mere sum of its individual members.1027 

The Realist Theory forcefully rejects the notion 
that the state creates the corporation. Instead, it 
posits that the corporation grows organically 
from social and economic interactions, and the 
state's role is merely declarative; it recognizes a 
pre-existing socio-economic reality, much as 
the law recognizes the existence of a natural 
person. Because the corporation is viewed as 
possessing a real mind and a collective will, it is 
fully capable of forming intent, making it 
perfectly logical to hold corporations liable for 
torts and crimes furthermore, if a corporation is 
a "real" entity rather than a state concession, a 
powerful argument can be made that it is 
inherently entitled to fundamental civil rights 
such as freedom of speech, protection against 
unreasonable search, and due process 
analogous to those enjoyed by human citizens. 

1.6.4 Bracket Theory 

The Bracket Theory, or Symbolist Theory, 
formulated by the German jurist Rudolf von 
Ihering, seeks to bypass the metaphysical 
debates over fiction versus reality entirely. 
Ihering argued that, ultimately, only human 
beings can have interests, rights, and duties; the 
law exists to serve humans, not abstract entities. 
Therefore, the concept of corporate personality 
is merely an algebraic convenience, a "bracket" 
placed around a complex web of human 
relationships to simplify legal and commercial 
transactions.1028 

Instead of requiring a third party to negotiate 
contracts with thousands of individual 
shareholders, the law creates a symbol for the 
corporation to stand in for the collective. 
However, the Bracket Theory strongly insists that 

 
1027 Otto von Gierke, Political Theories of the Middle Age 54 (Cambridge 
University Press, Cambridge, 1900).  
1028 R. von Ihering, as cited in David P. Derham, "Theories of Legal 
Personality" in Leicester C. Webb (ed.), R. von Ihering, as cited in David P. 
Derham, "Theories of Legal Personality" in Leicester C. Webb (ed.),  

to truly understand the legal relations, liabilities, 
and economic realities at play, one must 
periodically "remove the brackets" and examine 
the actual human actors hiding behind the 
corporate form. While frequently rejected by 
strict formalists in common law jurisdictions for 
undermining the absolute certainty of the 
corporate veil, the Bracket Theory 
philosophically anticipates and justifies the 
modern judicial practice of "piercing the 
corporate veil" to prevent fraud and hold 
underlying individuals accountable. 

1.7 Privileges and Consequences of Separate 
Corporate Personality 

The legal attribution of distinct personhood to a 
commercial enterprise generates a specific, 
powerful suite of privileges and consequences 
that form the operational basis of modern 
global business. These foundational pillars, 
limited liability, perpetual succession, the 
capacity to sue, and separate property 
ownership, ensure that the corporation 
functions as an autonomous, self-sustaining 
economic engine, completely distinct from its 
human operators. 

1.7.1 Limited Liability 

Although theoretically distinct from the concept 
of corporate personality, limited liability is 
universally regarded as its most profoundly 
impactful consequence. Established as a 
universal right by the Salomon case, the 
principle of limited liability dictates that 
shareholders' financial exposure is limited to the 
unpaid amount on their subscribed shares. If 
the corporation incurs massive debts, faces 
catastrophic litigation, or goes into liquidation, 
the personal wealth of the investors, their 
homes, savings, and personal assets remain 
entirely insulated from the claims of corporate 
creditors. 

This absolute bifurcation of risk is the primary 
catalyst for modern capital markets. By capping 
downside risk to the exact amount invested, 
limited liability encourages individuals to invest 
in high-risk, high-reward ventures, facilitating 
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the massive aggregation of capital necessary 
for industrial, pharmaceutical, and 
technological advancement. The corporation 
acts as a financial shock absorber, internalizing 
the liabilities of its operations without 
contaminating the personal estates of its 
human constituents, thereby fueling 
entrepreneurship. 

1.7.2 Perpetual Succession 

Because a corporation is a juristic entity created 
by the operation of law, it is entirely immune to 
the biological vulnerabilities of natural persons. 
It enjoys "perpetual succession," meaning its 
existence, identity, and legal continuity are 
completely unaffected by the death, insanity, 
insolvency, or retirement of its human 
members. As legal scholars have historically 
noted, "the company never dies." The ownership 
of shares may be transferred continuously, 
directors may resign, and the entire workforce 
may be replaced, but the artificial entity 
remains a constant legal subject. 

The profound resilience of perpetual succession 
has been vividly demonstrated in case law. In 
the English case, Re Noel Tedman Holdings Pty 
Ltd, all the shareholders and directors of a 
private company (a husband and wife) were 
tragically killed in an accident. Despite the 
absolute vacuum of human agency, the court 
held that the company survived its demise, 
allowing the legal representatives to appoint 
new directors to facilitate the transfer of shares 
to its orphaned infant.1029 Similarly, in the Indian 
context, the Supreme Court in Gopalpur Tea Co. 
Ltd. v. Penhok Tea Co. Ltd. affirmed that even 
when the government acquires a company's 
entire physical undertaking under a 
nationalization statute, the corporate entity 
itself is not extinguished, nor is its perpetual 
succession halted, until it is formally dissolved 
through a statutory winding-up process.1030 

Crucially, within India, the perpetual succession 
of a company's shareholding interacts uniquely 
with personal inheritance laws. The Supreme 

 
1029 Re Noel Tedman Holdings Pty Ltd, Qd R 561.  
1030 Gopalpur Tea Co. Ltd. v. Penhok Tea Co. Ltd., (1982) 52 Comp Cas 238 (Cal).  

Court has recently clarified that while the 
Companies Act facilitates the nomination of 
shares to ensure a smooth transition of 
administrative control upon a member's death, 
such corporate nomination processes 
absolutely do not override established 
succession laws (such as the Hindu Succession 
Act, 1956, or the Indian Succession Act, 1925). 
The nominee acts merely as a trustee or 
custodian holding the shares for the rightful 
legal heirs. This demonstrates that while the 
company's life is perpetual, the disposition of its 
internal ownership remains strictly governed by 
personal law, ensuring that the corporate form 
does not subvert family inheritance rights. 

1.7.3 Capacity to Sue and Be Sued 

An independent legal personality necessarily 
requires an independent legal capacity in 
judicial forums. A corporation holds the 
statutory power to institute legal proceedings in 
its own name to enforce its contracts, protect its 
intellectual and physical property, and seek 
redress for civil wrongs. Conversely, it can be 
sued in its own name by creditors, employees, 
or third parties, effectively acting as the sole 
defendant rather than requiring plaintiffs to 
pursue multiple, disparate shareholders in 
complex, fragmented litigation. 

The scope of a corporation's capacity to sue 
was remarkably expanded in the Indian context 
by the Supreme Court in Union Bank of India v. 
Khader International Construction and Others 
(2001).1031 The core legal issue in this case was 
whether a public limited company, as a juristic 
entity, fell within the definition of a "person" 
under Order 33, Rule 1 of the Code of Civil 
Procedure, 1908. This rule permits an "indigent 
person" (in forma pauperis) to file a lawsuit 
without paying the mandatory initial court fees. 
The appellant bank argued that the word 
"person" in this context referred exclusively to 
natural human beings capable of experiencing 
physical destitution and poverty. 

 
1031 Union Bank of India v. Khader International Construction, (2001) 5 SCC 22.  
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The Supreme Court definitively rejected this 
restrictive interpretation. Relying on a 
benevolent construction of the statute designed 
to facilitate access to justice, the Court held 
that the word "person" must be given an 
extended meaning in light of the General 
Clauses Act. The Court reasoned that since a 
company possesses a distinct legal personality 
capable of instituting suits, it is equally capable 
of suffering severe financial indigency and 
lacking the means to pay court fees. Therefore, 
a corporate entity is legally permitted to sue as 
an indigent person. This landmark ruling 
underscored the depth of corporate 
personhood in Indian jurisprudence, affirming 
that juristic entities possess procedural 
protections and rights closely analogous to 
those of natural persons. 

1.7.4 Separate Property Ownership 

Perhaps the most counterintuitive, yet legally 
vital, consequence of corporate personality is 
the absolute doctrine of separate property 
ownership. A company's assets belong 
exclusively to the company as a distinct legal 
person, not to the shareholders, even if a single 
shareholder holds 99.9% of the equity. 
Shareholders have no proprietary interest, either 
legal or equitable, in the specific physical or 
financial assets of the corporation. 

This absolute partitioning of property was 
definitively established in the leading House of 
Lords decision, Macaura v. Northern Assurance 
Co. Ltd. (1925).1032 Mr. Macaura was the vast 
majority shareholder and the primary creditor 
of a timber company. He sought to ensure the 
company's timber against fire, but, crucially, he 
took out the policy in his own name rather than 
the company's. When a catastrophic fire 
subsequently destroyed the timber, the 
insurance company refused to pay out the 
claim because Macaura had no insurable 
interest. The House of Lords upheld the insurer's 
refusal, establishing that to have an insurable 
interest, one must have a legal or equitable 
proprietary right in the insured asset. Lord 

 
1032 Macaura v. Northern Assurance Co. Ltd., AC 619 (HL).  

Buckmaster ruled that Macaura, despite being 
the controlling owner and chief creditor, had no 
such right; the timber belonged entirely to the 
company as a distinct legal entity. This strict, 
formalistic application of corporate 
separateness reinforced the impermeable 
boundary between individual and corporate 
property. 

Furthermore, a separate legal personality 
enables a company to enter into binding 
contractual relationships with its own members 
and directors. This specific capacity was 
affirmed in the landmark Privy Council decision 
of Lee v. Lee’s Air Farming Ltd. (1960).1033 Mr. Lee 
was the governing director, chief pilot, and 
practically the sole shareholder of the aerial 
top-dressing company he founded. When he 
was tragically killed in a plane crash while 
working for the company, his widow claimed 
compensation under the Workers' 
Compensation Act. The lower courts in New 
Zealand rejected the claim, arguing that Lee 
could not simultaneously be the employer (as 
the governing director) and the employee (as 
the pilot); they argued that a man cannot give 
orders to himself. The Privy Council, however, 
decisively applied the Salomon principle, 
concluding that the company was a completely 
separate legal entity from Mr. Lee. Therefore, the 
company (the employer) was perfectly capable 
of entering into a valid, legally binding service 
contract with Mr. Lee (the worker). The 
recognition of this "dual capacity" confirmed 
that the corporate veil separates an individual's 
proprietary control from their contractual 
employment, allowing directors to be classified 
as workers. 

1.8 Critique of Absolute Corporate Personality 

While the doctrine of the separate legal entity 
has been universally hailed as the engine of 
global economic prosperity, its absolute, 
unyielding application has drawn sustained, 
rigorous critique from legal scholars and 
sociologists. The very mechanisms that protect 
innocent investors, the corporate veil and 

 
1033 Lee v. Lee's Air Farming Ltd., AC 12 (PC).  
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limited liability, can be systematically 
weaponized by sophisticated actors to 
orchestrate fraud, evade legal obligations, and 
externalize the devastating costs of hazardous 
commercial activities onto vulnerable 
stakeholders. 

Scholars such as Paddy Ireland have 
vehemently critiqued the modern corporate 
form, describing it not as an economic 
necessity but as a "political construct designed 
to further the interests of specific groups." He 
argues that absolute corporate personality is 
routinely manipulated to institutionalize 
corporate irresponsibility. This is particularly 
evident in the context of mass torts. When a 
corporation incurs massive tortious liabilities 
through environmental degradation, industrial 
accidents, or human rights abuses, the limited 
liability shield often prevents tort creditors who, 
unlike contract creditors, did not choose to 
engage with the company from recovering 
damages from the deeply pocketed parent 
company or controlling shareholders. 

This structural flaw has given rise to the intense 
theoretical conflict between Entity Liability and 
Enterprise Liability. Under traditional Entity 
Liability (the strict Salomon approach), every 
single company within a complex, multinational 
corporate group is treated as a highly distinct, 
impenetrable silo. If a subsidiary commits an 
environmental tort, the parent company is 
legally shielded. In a critical response, Adolf 
Berle and other prominent jurists developed the 
Theory of Enterprise Entity.1034 Berle posited that 
when a corporate group functions organically 
as a single, economically integrated enterprise 
guided by a common central control, the rigid 
adherence to the legal fiction of separate 
subsidiary entities becomes absurd and unjust. 

Berle's model suggests that liability should trace 
the lines of actual economic control rather than 
superficial corporate form. If a parent company 
chooses to merge its subsidiaries' operations 
with its own, exercising total dominion and 

 
1034 Adolf A. Berle, "The Theory of Enterprise Entity" 47 Columbia Law Review 
343 (1947). 

extracting all profits, the corporate shield 
separating them should dissolve, imposing 
"enterprise liability" across the entire group to 
compensate victims. While critics argue this 
approach lacks clarity regarding the threshold 
of "control" and may perversely disincentivize 
parent companies from improving subsidiary 
safety standards for fear of triggering liability, 
the enterprise approach is slowly gaining 
judicial traction. Jurisdictions, including the UK, 
are increasingly recognizing "de facto 
management" as a basis for holding parent 
companies liable in tort for the acts of their 
foreign subsidiaries, selectively penetrating the 
traditional corporate veil to prevent injustice.1035 

In modern Indian jurisprudence, the legislature 
has sought to structurally rebalance the 
absolute privileges of corporate personality by 
imposing proactive societal obligations. A 
landmark paradigm shift occurred with the 
enactment of the Companies Act, 2013, which 
mandated Corporate Social Responsibility 
(CSR) under Section 135. By legally compelling 
highly profitable companies to allocate at least 
2% of their average net profit to social, 
environmental, and philanthropic activities, the 
Indian state is effectively asserting a modern 
version of the Concession Theory of corporate 
personality. It signals a profound realization that 
corporations are not merely private wealth-
generating machines insulated by a legal veil; 
they are powerful social actors possessing an 
intrinsic, statutory responsibility to the societies 
that provide the infrastructure, resources, and 
legal frameworks for their prosperity. While CSR 
was historically viewed globally as discretionary 
philanthropy, its statutory codification in India 
represents a structural attempt to mitigate the 
externalized harms of absolute corporate 
personality, enforcing a reciprocal duty 
between the artificial legal person and the 
human society it inhabits. 

1.9 Chapter Summary 

The principle of separate legal entity constitutes 
the foundational grammar of modern corporate 

 
1035 See, e.g., Okpabi v. Royal Dutch Shell plc, UKSC 3.     
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law and the bedrock of the global economy. 
Originating in the conceptual corpora of Roman 
law and evolving through the state-sanctioned 
charters of the mercantile era, the corporate 
form has become an accessible, robust vehicle 
for modern commerce. The judiciary's rigid 
confirmation of the corporate veil in Salomon v. 
A. Salomon & Co. Ltd. irrevocably established 
that a company exists entirely independent of 
its human constituents, thereby securing the 
indispensable commercial privileges of limited 
liability, perpetual succession, the capacity to 
litigate, and separate property ownership. 

However, as revealed through an extensive 
analysis of the Fiction, Concession, Realist, and 
Bracket theories, the nature of this artificial 
personhood remains philosophically complex 
and deeply contested. The inherent tension 
between recognizing a corporation as an 
autonomous social reality deserving of rights 
and controlling it as a state-granted 
concession prone to abuse drives the ongoing 
evolution of the law. In India, this evolution is 
vividly evident in the transition from the colonial 
framework of the 1956 Act to the autochthonous 
paradigms of the 2013 Act. This modern 
legislation actively attempts to balance the 
facilitative nature of corporate independence 
with stringent governance mandates, the 
introduction of class action suits, and the 
formalization of the One Person Company. 

While the doctrine of separate corporate 
personality remains absolutely indispensable 
for global capital aggregation and economic 
progress, its absolute, unmitigated application, 
particularly in the context of massive 
multinational corporate groups and the 
externalization of tortious liability, highlights its 
inherent vulnerabilities. The modern trajectory 
of company law, characterized by the cautious 
judicial piercing of the corporate veil, the 
academic and practical exploration of 
enterprise liability, and the statutory 
enforcement of Corporate Social Responsibility, 
demonstrates a sophisticated legal system 
striving to reconcile the immense economic 
utility of the corporate fiction with the 

substantive, inescapable demands of equity 
and societal justice. 

BIBLIOGRAPHY 

Table of Cases 

• Gopalpur Tea Co. Ltd. v. Penhok Tea Co. 
Ltd. 

• Lee v. Lee’s Air Farming Ltd. (1960) 

• LIC of India v. Escorts Ltd. (1986) 

• Macaura v. Northern Assurance Co. Ltd. 
(1925) 

• Re Noel Tedman Holdings Pty Ltd 

• Salomon v. A. Salomon & Co. Ltd. (1897) 

• Tata Engineering and Locomotive Co. 
Ltd. v. State of Bihar (1964) 

• Trustees of Dartmouth College v. 
Woodward (1819) 

• Union Bank of India v. Khader 
International Construction and Others 
(2001) 

Statutes and Legislations India 

• Act for Registration of Joint Stock 
Companies, 1850 

• Code of Civil Procedure, 1908 

• Companies Act, 1866 

• Companies Act, 1913 

• Companies Act, 1956 

• Companies Act, 2013 

• General Clauses Act 

• Hindu Succession Act, 1956 

• Indian Succession Act, 1925 

United Kingdom & Others 

• Companies Act, 1862 (UK) 

• Joint Stock Companies Act, 1844 (UK) 

• Limited Liability Act, 1855 (UK) 

• Workers' Compensation Act (New 
Zealand) 

 

https://ijlr.iledu.in/
https://iledu.in/


 

 

520 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /     

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 6 AND ISSUE 4 OF 2026  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

Legal Theorists and Scholars Referenced 

• Adolf Berle: Referenced for the Theory of 
Enterprise Entity. 

• Friedrich Carl von Savigny: Referenced 
for the rigorous development of the 
Fiction Theory. 

• F.W. Maitland: Referenced for 
popularizing the Realist Theory in English 
common law. 

• Otto von Gierke: Referenced as the 
primary advocate for the Realist (or 
sociological) Theory. 

• Paddy Ireland: Referenced for his 
critique of absolute corporate 
personality as a political construct. 

• Pope Innocent IV: Referenced for the 
initial conceptualization of the Fiction 
Theory in canon law. 

• Rudolf von Ihering: Referenced for the 
formulation of the Bracket (or Symbolist) 
Theory. 

  

https://ijlr.iledu.in/
https://iledu.in/

