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ABSTRACT

Exponential growth in digital financial platforms in India has revolutionized the traditional credit
market by providing instant and collateral-free loans to the masses. These financial platforms, driven
by financial technology, have achieved financial inclusion by filling the gaps in traditional banking
institutions. But the unregulated and rapid growth of these platforms has also raised critical socio-
legal issues regarding exploitative lending, violations of data privacy, recovery of loans, and the rising
number of debt-related suicides.

This paper seeks to provide an in-depth socio-legal analysis of digital lending platforms in India, with
a focus on the interplay between inadequate regulations, platform liability, and inadequate consumer
protection. The paper will examine the extant legal regime, including the extant regulatory guidelines
issued by the Reserve Bank of Indig, the Information Technology Act of 2000, the Consumer Protection
Act of 2019, and the emerging data protection regime. The paper will also highlight the inadequate
and piecemeal nature of the extant legal regime in tackling the issues in digital lending platforms.

Moreover, the paper delves into the psychological and sociological aspects of debt-related suicides,
focusing on the aggressive recovery mechanisms and online harassment. The paper further
discusses the difficulties encountered by courts in holding online lending platforms civilly and
criminally liable, considering their hybrid nature of operation.

The paper concludes by calling for a robust and cohesive regulatory framework that balances
innovation with accountability. The authors highlight the need for more effective consumer protection
mechanisms, data privacy, and ethical lending practices, not only to avoid further socio-economic
consequences but also to uphold the dignity and rights of borrowers.

1.1. Introduction: Digital Credit Revolution and are using advanced technologies like artificial
Its Discontents intelligence, machine learning, and big data
analytics to extend instant credit to consumers.
The promise of “instant loans” with low
documentation has made digital lending an
attractive option for young professionals, gig

The financial scenario in India has undergone a
significant paradigm shift with the advent of
digital lending platforms, which have now
become the cornerstone of the financial
technology revolution. Digital lending platforms
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economy workers, and people who are not part
of the formal financial system.84°

The drive for financial inclusion, as represented
by initiatives like "Jan Dhan Yojana" and "Digitall
India,” has further fueled the growth of digital
financial services.?¥ Under these circumstances,
digital lending has emerged as a tool for
economic empowerment, helping individuals
fulfill their financial requirements in a timely
fashion without the need to rely on conventional
financial institutions.

However, the growth of digital lending has not
been accompanied by a corresponding
regulatory environment. A major share of digital
lending applications has been found to operate
in regulatory gray areas, utilizing loopholes in
existing regulations. A considerable number of
applications are either not registered or operate
through complex partnerships with Non-
Banking Financial Companies (NBFCs), thus
avoiding direct regulatory oversight.8+

The consequences of the lack of regulations
have been dire. There have been several reports
about the occurrence of issues like excessive
interest rates, charges, access to data, and
recovery. Borrowers are often subjected to
harassment, intimidation, humiliation, and
misuse of their data.®*® These practices have
resulted in an alarming number of suicides due
to debt. This is an ethical dilemma.

The issue of debt-induced suicides is not just an
economic concern; it is a multidimensional
issue. It is the result of the interplay between
economic, psychological, and legal issues. From
a legal perspective, it is an issue about the
effectiveness of existing laws to safeguard the
interests of consumers and hold digital lending
apps accountable.

This paper attempts to address these issues
through a comprehensive analysis of digital
lending in India. This paper attempts to address

840 Reserve Bank of India, Report of the Working Group on Digital Lending
(2021).

841 Ministry of Finance, Govt. of India Reports on Financial Inclusion.

842 RBI Report, supra note 1.

843 ld‘
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some pertinent questions: Are the current
mechanisms effective enough? Who is liable in
case of misconduct? How can consumer
protection be improved? This paper argues that
urgent legal reforms are required so that
technological innovations do not compromise
human dignity and life.

1.2. Regulatory Framework Governing Digital
Lending in India

Regulation of digital lending platforms in India is
in a state of fragmentation, where various legal
instruments are in place to cover different
aspects of the digital lending ecosystem. The
RBI is the main regulatory authority for
regulating digital lending platforms in Indig,
covering banks and NBFCs in lending activities.
Keeping in view the increasing concerns over
digital lending, RBI formed a Working Group on
Digital Lending, resulting in the issuance of
comprehensive guidelines in 2022.84

The guidelines aim to strengthen aspects of
transparency, accountability, and consumer
protection. It has been mandated that all loans
and repayments need to be directly processed
between the bank account and the regulated
entities, without any involvement of
unauthorized entities®®. Lenders are also
required to display critical terms, such as
interest rates and repayment terms, in a
standardized manner.

Yet, even after these measures, many
challenges persist. Currently, a large nhumber of
online lending platforms are the result of a
partnership between fintech players and NBFCs.
In this model, the fintech player is referred to as
a ‘Lending Service Provider’ (LSP), and the NBFC
is the actual lending entity.®*¢ This model raises
questions of liability when any misconduct
occurs.

The Information Technology Act, 2000, provides
a framework for electronic transactions and
intermediary liability. However, it is seen that the
provisions of this act are outdated and do not

84 Reserve Bank of India, Digital Lending Guidelines (2022).
845 .
846 Id.
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take into account modern issues like
algorithmic decision-making, data mining, and
data flow.®” The safe harbor protection
provided under Section 79 of the act is
controversial for digital lending platforms.

The Consumer Protection Act, 2019, provides
recourse for consumers in matters of unfair
trade practices and misleading advertisements.
Digital lending platforms can be held liable
under this Act for non-disclosure of terms,
imposition of hidden costs, and
coercion.?*However, the implementation of this
Act is marred by a lack of awareness and
procedural inefficiencies.

In addition, the recently passed Digital Personal
Data Protection Act, 2023, aims to protect
personal data. It is a step in the right direction.
However, the implementation of this Act is in a
nascent stage.8°

Besides the above laws, criminal laws such as
the Indian Penal Code, 1860, are applicable in
cases of harassment, extortion, and abetment
of suicide.®**However, the efficacy of these laws
is restricted by the challenges in gathering
evidence and the jurisdictional issues.

The above regulatory framework is reactive in
nature rather than proactive. It is incoherent
and does not address the challenges faced by
digital lending platforms. A coherent and
holistic law is the need of the hour for effective
regulation.

1.3. Debt-Induced Suicides: Socio-

Psychological and Legal Dimensions

Debt-induced suicides are some of the most
tragic consequences of unregulated digital
loans. These cases also point to the severe
psychological impact of financial distress.

From a sociological point of view, it is not just an
economic burden to have debt, but it also
creates a sense of social and psychological
pressure. Financial failure in Indian society is

847 Information Technology Act, No. 21 of 2000.
848 Consumer Protection Act, No. 35 of 2019.

84 Digital Personal Data Protection Act, 2023.
850 Indian Penal Code, No. 45 of 1860, § 306.
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also a personal failure, and this creates a sense
of shame and alienation.®® The digital loan
platforms add to this pressure by using high-
pressure recovery methods such as continuous
phone calls and messages, and even using
social media to shame the borrower.8%2

One of the most shocking aspects of digital
lending is the misuse of personal data. Most
applications demand access to the personal
contact list, photographs, and other personal
details of the users. This is often misused to
intimidate and harass the borrowers by
contacting their friends and family or by
morphing and circulating personal
photographs.®**This not only violates personal
rights to data privacy but also causes
tremendous emotional distress to the
borrowers.

The emotional and mental effect of such
harassment is extremely detrimental to the
mental health of the borrowers. It leads to
emotional distress, depression, and feelings of
helplessness. This, in turn, leads to extreme
cases of suicidal tendencies and, finally, suicide.
The National Crime Records Bureau (NCRB) has
found a steady increase in the number of
suicides due to financial issues.?%

Legally, these instances raise complex issues
regarding liability. Abetment of suicide is
punishable under Section 306 of the IPC.8% Yet, it
is hard to establish direct causal linkages
between digital lending platforms’ actions and
the act of suicide. There is a need to establish
instances of instigation or intentional aiding,
which is not always clear-cut, especially with
instances of digital harassment.

However, it is noted that legal trends are
showing an increased appreciation for the role
of sustained harassment in the act of suicide. It
is noted that continuous mental pressure or

851 Amartya Sen, Development as Freedom (1999).
852 RBI Report, supra note 1.

853 Id

854 National Crime Records Bureau Report (2022).
855 Indian Penal Code, supra note 11.
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intimidation can constitute abetment,
notwithstanding the lack of direct incitement.®®

From a constitutional point of view, it is a
violation of the right to life and liberty enshrined
in Article 21, which includes the right to live with
dignity.8*’ The state is responsible for protecting
its citizens against such violations, and this calls
for more effective regulatory measures.

The socio-legal analysis of debt-induced
suicides shows how there was a failure in
protecting vulnerable people. This requires not
just legal reform but also social reform in terms
of increasing awareness and mental health
support.

1.4. Liability of Digital Lending Platforms: Civil
and Criminal Perspectives

The determination of liability in digital lending
cases is a complex issue, considering the
various players involved and the hybrid nature
of fintech companies. There can be civil,
criminal, and regulatory liability, each of which
has its own difficulties.

From a civil law standpoint, digital lending
platforms can be liable for a variety of civil
wrongs such as a breach of contract,
misrepresentation, and unfair trade practices.
The consumers enter into contracts without a
proper understanding of them, as there is a lack
of transparency and information asymmetry.8%8
The court can interpret such contracts in favor
of consumers based on evidence of
exploitation.

The principles of tort law, such as negligence
and duty of care, are applicable. Digital lending
platforms have an obligation to ensure that
their activities are not detrimental to their users.
Failure to prevent harassment or the misuse of
information can amount to negligence.®°

The criminal laws will apply to instances of
fraud, extortion, criminal intimidation, and
abetment of suicide. The use of threats, access

85 Various High Court Judgments.

857 INDIA CONST. art. 21.

858 Consumer Protection Act, supra note 9.
85 Donoghue v. Stevenson, [1932] AC 562.
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to personal information without authority, and
coercive recovery can attract provisions under
the Indian Penal Code or the Information
Technology Act® This is, however, often
hampered by the anonymous nature of digital
actors.

Another important factor is the role played by
intermediaries. Fintech players usually argue
that they are only facilitators, hence seeking
protection under Section 79 of the IT
Act.8®However, courts are now looking at the
issue with greater scrutiny, especially where the
fintech player has significant control over the
lending process.

The RBI guidelines try to address the issue by
placing the burden on the regulated entities, i.e.,
banks and NBFCs.2%2 However, fintech players
usually enjoy significant autonomy, thereby
raising questions about accountability.

It is imperative to establish an effective
framework for defining liabilities, which will
ensure that all stakeholders are held
responsible. This includes imposing stringent
penalties for non-compliance.

1.5. Consumer Protection and Data Privacy in
Digital Lending

Consumer protection in digital lending services
is not limited to financial protection but also
involves aspects of fairness and transparency.
In digital lending services, personal data plays a
crucial role in determining the creditworthiness
of consumers and in enforcing repayment. Data
privacy is a major issue in digital lending
services.

Consumers are asked to share personal data
with lenders, including their contact list,
location, and even their social media activity.8¢3
This personal data is used for recovery as well.
There is a lack of informed consent.

The Digital Personal Data Protection Act, 2023,
attempts to address this issue through the

860 Information Technology Act, supra note 8.
8ol Id. § 79.

862 RBI Guidelines, supra note 5.

863 RBI Report, supra note 1.
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creation of a framework for data protection.8%
However, its success depends on effective
implementation and enforcement strategies.

Another important factor in  consumer
protection is transparency. There is a lack of
transparency in digital lending platforms
regarding the cost of borrowing, including
hidden costs and extremely high interest rates.

The Consumer Protection Act, 2019, provides
redressal options in cases of unfair trade
practices. However, its efficacy is hampered
due to procedural difficulties and lack of
awareness.8%° Strengthening consumer
protection requires a  multi-dimensional
approach that involves legal, technological, and
financial aspects.

1.7. Comparative Regulatory Approaches:
Lessons from Global Jurisdictions

1.7.1 United States: Consumer Financial
Protection and Fintech Oversight

The United States has a relatively advanced
system of regulations for consumer financial
protection, especially regarding digital lending.
The Consumer Financial Protection Bureau
(CFPB), created under the Dodd-Frank Wall
Street Reform and Consumer Protection Act, is a
key player in overseeing lending practices and
ensuring consumer protection.®The CFPB
enforces federal regulations against unfair,
deceptive, or abusive acts and practices
(UDAAP), which is particularly important for
regulating digital lending platforms.

Digital lending platforms in the United States
face stringent disclosure obligations under the
Truth in Lending Act (TILA), which requires them
to disclose their loan terms, such as annual
percentage rates (APR), fees, and repayment
obligations.®’ This is intended to ensure
informed consent and avoid exploitative
lending practices. Furthermore, the Fair Debt
Collection Practices Act (FDCPA) regulates the

864 Digital Personal Data Protection Act, 2023.

865 Consumer Protection Act, supra note 9.

866 Dodd-Frank Wall Street Reform and Consumer Protection Act, 12 U.S.C.
§ 5301 (2010).

867 Truth in Lending Act, 15 U.S.C. § 1601 (1968).
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behavior of debt collectors, who are prohibited
from engaging in harassment, threats, or
deceptive practices.®8

Another prominent aspect of the U.S. model is
the enforcement aspect. The regulatory bodies
here are very proactive in penalizing any
violations, thereby creating a deterrent. Also, the
class action lawsuits here are very effective for
consumers, thereby promoting accountability.

However, there are challenges, especially when
it comes to fintech innovation and arbitrage.
The decentralized structure of the U.S. model,
where both the government and states are
regulators, can sometimes lead to confusion.
However, the focus of the U.S. model on
consumer rights is something that can be learnt
from.

1.7.2 United Kingdom: Financial Conduct
Authority and Responsible Lending

The United Kingdom has taken a holistic
approach in the regulation of digital lending by
putting in place the Financial Conduct Authority
(FCA). The FCA has stringent rules and
regulations that it enforces in the digital lending
market. These include affordability,
transparency, and  responsible  lending
practices.8®

The most prominent regulatory intervention in
the United Kingdom was the imposition of a cap
on the interest rates and fees charged by
payday lenders®° This was done to curb
predatory practices in the market. The FCA
requires payday lenders to carry out detailed
creditworthiness checks to ascertain the ability
of the borrower to pay the loan without suffering
hardship.

In addition, the UK system places significant
emphasis on redress options for consumers.
The Financial Ombudsman Service is an
accessible means for resolving disputes
between consumers and financial institutions.®”
This builds trust within the financial system

868 Fair Debt Collection Practices Act, 15 U.S.C. § 1692 (1977).

89 Financial Conduct Authority, Consumer Credit Sourcebook (UK).
870 Id

871 Financial Ombudsman Service (UK).
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while ensuring that disputes are addressed
promptly.

The UK system highlights the need for proactive
financial regulations, which can effectively
address the risks associated with digital
lending.

1.7.3 China: Crackdown on Unregulated Digital
Lending Platforms

The experience of China with digital lending
platforms indicates the challenges posed by
unregulated growth. In the early 2010s, there
was a surge in peer-to-peer lending platforms,
resulting in a series of frauds and financial
stability challenges.®? In this context, the
Chinese government introduced strict
regulations, including licensing, capital
adequacy, and lending restrictions for digital
lending platforms.

The move resulted in the shutdown of many
digital lending platforms, thereby reducing
systemic risk.8*While this move strengthened
stability, there have been concerns related to
over-regulation.

The experience of China with digital lending
platforms highlights the need for timely
regulatory action.

1.8. Role of Judiciary in Addressing Digital
Lending Abuses

1.8.1 Judicial Interpretation of Harassment and
Privacy Violations

The judiciary has been very instrumental in
coping with the challenges of digital lending
platforms, especially when cases of harassment
and violation of privacy are involved. The courts
have recognized the importance of protecting
people from coercive measures of recovery and
unauthorized use of their information.

In many cases, the High Courts have stepped in
and restrained digital lending platforms from
resorting to harassment. The courts have also
directed the authorities to take action against

872 Douglas Arner et al., Fintech Regulation in China, 2019.
873 1d.
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illegal applications.#This is a recognition of the
socio-legal consequences of digital lending.

The recognition of the right to privacy as a
fundamental right is another factor that has
strengthened judicial intervention. The Supreme
Court’'s judgment in the case of Justice K.S.
Puttaswamy v. Union of India recognized the
right to privacy as a part of Article 21 of the
Constitution.®”® This is very relevant when it
comes to the collection and use of information
for digital lending.

1.8.2 Judicial Approach to Abetment of Suicide
in Financial Contexts

Another area that courts have dealt with is
debt-induced suicides. Here, the provisions of
Section 306 of the IPC have been interpreted in
the context of financial harassment. The courts
have been of the view that sustained financial
harassment and mental pressure may amount
to abetment even in the absence of
instigation.8”®

One of the biggest issues in this context has
been causation. The courts have been requiring
clear evidence of a link between the acts of the
accused and the act of suicide.

This change in the judicial approach is
indicative of a move towards a more nuanced
understanding of the issue.

1.9. Ethical Dimensions of Digital Lending and
Corporate Responsibility

1.9.1 Algorithmic Bias and Ethical Lending
Practices

The digital lending process is based on an
algorithm that determines the creditworthiness
of the borrower. There is an underlying concern
about bias and discrimination. The algorithm is
based on unconventional parameters, which
may inadvertently perpetuate discrimination.®”

The lack of transparency in the digital lending
process is another factor that is causing

874 Various High Court Orders on Digital Lending Apps (India).
875 Justice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1.
876 Indian Penal Code, No. 45 of 1860, § 306.

877 OECD Reports on Al in Finance (2020).
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concern. The borrower is not aware of the
parameters used to evaluate the loan
application.

Ethical lending practices need to ensure greater
transparency and fairness in the digital lending
process.

1.9.2 Corporate Social Responsibility and
Borrower Welfare

Corporate Social Responsibility (CSR) has a very
important role to play in the ethical conduct of
businesses in the fintech industry. Digital
lending platforms need to focus on the welfare
of borrowers and implement practices that are
conducive to their financial well-being.

This includes giving adequate information to
borrowers, providing them with options to repay
the loans, and not pressurizing them for
repayment. Firms need to spend on financial
literacy initiatives too.8’®Ethical business models
are very important for sustainable growth.

1.10 Conclusions

The emergence of digital lending platforms in
India marks a historic milestone in the financial
and technological progress of the country. The
ability of these platforms to tap into the various
financial technologies and provide credit to the
citizens of India, especially to those who have
been deprived of banking services in the past, is
a remarkable phenomenon. Unfortunately, this
phenomenon has also revealed some of the
critical loopholes in the financial and legal
environment of the country, resulting in serious
socio-economic consequences.

This research has revealed that the legal
environment of digital lending in India is in a
critical condition, and it is not equipped to deal
with the financial technologies in the country.
The various attempts of financial authorities
such as the RBI to introduce regulations and
enhance the supervision of financial
technologies have not been effective, and a
large number of unregulated entities are still
operating in the country with impunity.

878 RBI Guidelines, supra note 5.
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One of the most alarming consequences of
these regulatory loopholes is the growing
number of debt-related suicides. The study has
found that these incidents are not isolated
cases, but part of a larger systemic failure,
which includes exploitative lending practices,
coercive recovery mechanisms, and the misuse
of personal data. The psychological effect of
harassment, combined with social and financial
factors, creates a precarious situation for
individuals, which can lead to extreme
measures.

From a legal point of view, the existing legal
framework under the Indian Penal Code, the
Information Technology Act, and the Consumer
Protection Act is available to address
misconduct. However, its applicability is
restricted by evidentiary issues, jurisdictional
issues, and lack of awareness among
consumers. The recognition of the right to
privacy as a fundamental right and the
introduction of data protection legislation are
significant steps in the right direction, and its
enforcement is a work in progress.

1.11 Suggestions and Recommendations

1.11.1 Enactment of a Comprehensive Digital
Lending Legislation

There is an urgent need for a dedicated legal
framework that deals with digital lending. Such
a legal framework would cover:

e Definition and regulation of all
stakeholders, i.e., fintech, NBFCs, etc.

e Licensing of digital lending platforms

e Mandating standardized disclosures
regarding loan terms and conditions
offered by digital lending platforms

e Enforcement of stringent penalties for
non-compliance with the regulations

It would remove the regulatory haze, providing
uniformity.
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1.11.2 Sstrengthening Regulatory Oversight and
Enforcement

Regulatory bodies, especially the Reserve Bank
of India, need to strengthen their supervision
mechanisms in the following ways:

e Regular audits of digital lending
platforms

e Maintaining a public registry of
approved lending applications

e Collaborating with law enforcement
agencies to crack down on illicit
activities

e Imposing severe penalties on violators

For effective enforcement, regulatory bodies

need to ensure compliance and discourage
unethical practices.

1.11.3 Clear Delineation of Liability

The legal system must clearly spell out the
responsibilities and obligations of all the parties
involved in the digital lending process. This
includes:

e Holding fintech companies liable for their
acts and deeds, even if they are acting
as intermediaries

e Imposing joint liabilities on NBFCs and
Lending Service Providers in case of
misconduct

e Restricting the safe harbor available
under intermediary liability laws

1.11.4 Regulation of Recovery Practices

Stringent guidelines must be framed to monitor
and regulate the debt recovery process,
including:

e Prohibition of harassment, intimidation,
and public shame

e Restrictive access to the borrower’s
personal information for recovery

e Training and certification of recovery
agents

e Grievance redressal mechanisms

433 | Page

This will ensure that borrowers are not exploited
and harassed in the recovery process.

1.11.6 Strengthening Data Protection and
Privacy Safeguards

Considering the significant role played by
personal information in digital lending, it is
imperative to:

e Enforce strict compliance with data
protection regulations

e Restrict the collection of data to only
what is necessary for creditworthiness
assessment

e Prohibit the sharing of information
without authority on the part of the
lender

e Impose sanctions for data breach or
misuse

Data protection is vital for the protection of the
rights of consumers.

1.11.6 Promotion of Financial Literacy and
Consumer Awareness

Consumer vulnerability also arises as a result of
a lack of awareness. This can be solved by:

e The government and regulatory bodies
should launch awareness campaigns

e Educational institutions should include
financial literacy in their curriculum

e Digital lending platforms should provide
users with enough information

Empowered consumers can make informed
decisions regarding their finances.

1.1.7 Integration of Mental Health Support
Mechanisms

In recognition of the link between financial
distress and mental health, policymakers
should:

e Set up helplines and counseling services
for distressed borrowers

e Work with mental health professionals to
offer support
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e Promote good lending practices that
take into account borrowers’ mental
health

These steps would address the human side of
financial crises.

1.11.8 Adoption of Ethical and Responsible
Lending Practices

Digital lending platforms should follow ethical
standards, which include:

e Transparent and fair pricing

e Responsible credit assessment
e No exploitative practices

e Welfare-oriented approach

Corporate responsibility is a fundamental
requirement for building trust and fostering
growth.
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