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Meaning and Definition of Conjugal Rights 

The concept of conjugal rights refers to the rights granted to spouses, particularly within the context of 
marriage, regarding sexual relations, cohabitation, and companionship. While often tied to the legal 
and social fabric of marriage, the term has evolved within legal discourse to encompass broader 
rights that extend beyond mere conjugal duties. In the prison context, the term has taken on new 
dimensions, encompassing the right of prisoners to maintain intimate family relations, despite their 
incarceration. This section aims to unpack the meaning and definition of conjugal rights in both 
domestic and international legal frameworks, and discuss their relevance in prison jurisprudence.126 

                                                           
126 Michel Foucault, Discipline and Punish: The Birth of the Prison, (Vintage Books, 1995) 35. 
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2.1.1 Conjugal Rights in the Context of Marriage 

Traditionally, conjugal rights are understood as 
the rights that arise between two married 
individuals, pertaining primarily to the sexual 
and physical aspects of their relationship. In 
legal parlance, the concept encompasses not 
only the right to sexual intercourse but also the 
right to cohabitation and companionship. Under 
traditional common law, the recognition of 
these rights was crucial in determining issues of 
marital consummation and support. Conjugal 
rights were seen as a fundamental part of the 
marital relationship, securing spousal duties 
that were both mutual and interdependent. 
They were intended to protect the intimacy of 
the relationship, ensuring that neither party 
could arbitrarily deny their partner the physical 
affection and companionship that form the 
foundation of married life. 

In Indian law, Section 9 of the Hindu Marriage 
Act, 1955127 provides a clear reference to 
conjugal rights, as it states that either spouse 
can seek a decree of restitution of conjugal 
rights from a court if the other spouse refuses to 
fulfill marital obligations, including cohabitation 
and sexual intimacy. The remedy under this 
section acknowledges that sexual relations and 
the right to live together are essential 
components of a valid marriage. A refusal to 
fulfill these obligations can be considered a 
breach of duty and can lead to a legal 
intervention that reinstates the conjugal bond. 

2.1.2 Conjugal Rights in the Context of Prisoners 

When applied to prisoners, the concept of 
conjugal rights acquires a unique and broader 
significance. The right to conjugal visits, in the 
prison setting, refers to a prisoner’s entitlement 
to maintain intimate relations with their spouse, 
despite being confined in a correctional 
institution. This concept intersects with the 
fundamental rights of prisoners, particularly the 
right to privacy and the right to life and 
personal liberty under Article 21 of the Indian 
Constitution. The importance of conjugal visits 

                                                           
127 Hindu Marriage Act, 1955, Section 9 

within the prison system is largely tied to the 
psychological and rehabilitative benefits they 
offer to incarcerated individuals.128 

From a human rights perspective, the denial of 
conjugal rights in prison can be viewed as an 
infringement on a prisoner’s basic dignity and 
humanity. International human rights law 
emphasizes the importance of preserving 
family life and relationships for individuals in 
detention. The International Covenant on Civil 
and Political Rights (ICCPR), in Article 23, 
explicitly recognizes the right to family life, and 
this principle has been upheld in various 
international jurisdictions. 

In India, while prison laws such as the Prisons 
Act, 1894, and Model Prison Manual, 2016 do not 
explicitly provide for conjugal visits, the right to 
family life has been implicitly acknowledged in 
various judicial pronouncements, such as Sunil 
Batra v. Delhi Administration. The Supreme 
Court in this case held that prisoners should not 
be subjected to treatment that strips away their 
dignity and human rights. This ruling paved the 
way for a broader understanding of prisoners’ 
entitlements, including the right to family 
interaction and conjugal visits, which are 
essential for their psychological well-being and 
rehabilitation. 

2.1.3 Conjugal Rights as a Human Right 

The growing recognition of human dignity and 
the right to family life has led to the 
categorization of conjugal rights as a 
fundamental human right. According to the 
Universal Declaration of Human Rights (UDHR), 
family life is protected under Article 16, which 
states that “men and women of full age... have 
the right to marry and to found a family.” This 
principle is further emphasized by Article 23 of 
the ICCPR, which asserts the right of individuals 
to marry and establish a family, without 
interference, even if they are under detention.129 

                                                           
128 K.K. Verma, "Conjugal Rights under Hindu Marriage Act," The Law 
Journal (2002) 18(2) 42. 
129 Universal Declaration of Human Rights, adopted by the United Nations 
General Assembly, Article 16(1), 10 December 1948. 
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In addition to international conventions, 
regional human rights bodies, such as the 
European Court of Human Rights (ECHR), have 
recognized the need to ensure that prisoners 
retain certain fundamental rights, including the 
right to maintain family connections. Case law 
from the European Court, such as the 
Oosterbeek v. Netherlands case, highlights the 
inviolability of family life for prisoners, including 
the recognition of the right to conjugal visits as 
part of their broader family rights. 

Conjugal visits, therefore, can be seen as an 
extension of the right to privacy and human 
dignity under Article 21 of the Indian 
Constitution, especially as it relates to the 
rehabilitation of prisoners and their 
reintegration into society. International 
standards, including the UN Standard Minimum 
Rules for the Treatment of Prisoners (Nelson 
Mandela Rules), also emphasize that preserving 
the family unit is essential for successful 
rehabilitation and societal reintegration. 

2.1.4 Defining Conjugal Rights in the Indian Legal 
Context 

In India, the right to conjugal visits is not 
explicitly enshrined in law, but it has been 
implied under the right to life and personal 
liberty. Article 21 guarantees that no person shall 
be deprived of their life and personal liberty 
except according to the procedure established 
by law. The Supreme Court in cases like Maneka 
Gandhi v. Union of India and Sunil Batra v. Delhi 
Administration has interpreted this provision 
expansively, recognizing that life and liberty 
include not just basic survival but also access to 
dignity, privacy, and family life.130 

While the Indian Prisons Act, 1894, remains the 
primary legislation governing prisons in India, it 
does not address conjugal visits directly. 
However, the Model Prison Manual, 2016 offers 
guidelines for implementing conjugal visits, 
although the implementation remains uneven 
across states. Some states, such as Kerala and 
Punjab, have instituted policies to allow 

                                                           
130 Sunil Batra v. Delhi Administration, AIR 1980 SC 1579 

conjugal visits under strict supervision, while 
others have been more reluctant to grant such 
privileges, citing security and administrative 
challenges. 

The lack of uniformity in the application of 
conjugal visits in India reflects a broader gap in 
the recognition of these rights for prisoners. 
Courts have, however, repeatedly highlighted 
the need for prison reforms that prioritize 
rehabilitation over punitive measures, 
suggesting that conjugal visits can serve as a 
key component of the rehabilitative process.  

In conclusion, conjugal rights in both the 
marriage and prison contexts represent a 
significant legal and human rights issue. While 
traditionally understood as part of the marital 
relationship, the concept extends into the 
domain of prison reform in modern 
jurisprudence, where prisoners’ rights to 
maintain intimate relationships and family 
bonds are increasingly acknowledged. The 
definition of conjugal rights has evolved to 
encompass human dignity, privacy, and family 
life, which are fundamental to a prisoner’s 
rehabilitation and reintegration into society. The 
absence of explicit legal provisions in Indian law 
highlights the need for reform, but ongoing 
judicial recognition and international human 
rights standards offer a path for strengthening 
these rights within the Indian prison system. 

2.2 Origin and Evolution of the Concept in Penal 
Jurisprudence 

The concept of conjugal rights within the 
context of penal jurisprudence is a complex 
intersection of penal law and family law. 
Historically, this concept has evolved with 
changing perceptions of the role of punishment, 
rehabilitation, and human dignity in the prison 
system. The treatment of prisoners' family 
relationships, including the right to conjugal 
visits, has undergone a transformation from a 
strict punitive approach to one that increasingly 
recognizes the rehabilitative needs of the 
prisoner. This evolution is rooted in shifting views 
about human rights, the purpose of 
imprisonment, and the recognition of inmates 
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as individuals with certain fundamental rights, 
including those related to family and intimacy.131 

2.2.1 Early Views on Punishment and Family Life 

The early theories of punishment were 
predominantly retributive, focused on the idea 
of retribution for crimes committed. In this 
framework, prisoners were seen as deserving of 
punishment in all aspects, including their 
separation from family life and intimacy. Family 
relationships, including conjugal visits, were 
generally not considered in the early history of 
penal systems. The emphasis was on 
punishment and deterrence, and prisoners were 
deprived of most, if not all, civil rights, including 
the right to family life. 

This approach is evident in the early penal 
systems of European countries, where the 
primary aim of imprisonment was to inflict 
suffering upon the offender, ensuring that they 
were separated from society and their families. 
In these early systems, even basic rights such 
as family visitation were often restricted or 
denied, as the focus was on isolating the 
individual from society as a form of punishment. 

2.2.2 The Shift Towards Rehabilitative Theories 

By the late 19th and early 20th centuries, 
however, there was a significant shift in penal 
jurisprudence, particularly influenced by 
humanitarian and progressive reformers who 
began advocating for a more rehabilitative 
approach to punishment. This period marked 
the emergence of the rehabilitative theory of 
punishment, which argued that the goal of 
imprisonment should not merely be to punish 
but also to rehabilitate the offender and 
reintegrate them into society.132 

The rehabilitative model emphasizes that 
prisoners should not be stripped of all rights but 
should instead be given opportunities to reform, 
with the ultimate aim of ensuring their 
successful reintegration into society. As a result, 
the concept of maintaining family relationships, 
including the possibility of conjugal visits, began 

                                                           
131 Jeremy Bentham, The Panopticon Writings, (Verso, 1995) 47 
132 Jeremy Bentham, The Panopticon Writings, (Verso, 1995) 47 

to be recognized as an essential part of the 
rehabilitative process. The understanding grew 
that maintaining a family bond could serve as a 
stabilizing factor for prisoners and provide them 
with a source of support, which could aid in their 
rehabilitation.133 

This shift was notably reflected in the early 20th 
century with the development of penal reform 
movements in Europe and the United States, 
which advocated for the humane treatment of 
prisoners and the importance of family ties. The 
International Penal and Penitentiary 
Commission (IPPC), which was founded in 1872, 
played a pivotal role in promoting these 
rehabilitative ideals. Its stance was that 
prisoners should be treated with dignity and 
should retain certain rights, including the right 
to maintain contact with their families. 

2.2.3 The Legal Recognition of Conjugal Rights 

The formal legal recognition of conjugal rights 
for prisoners, particularly in the context of 
conjugal visits, can be traced to the mid-20th 
century. This recognition was part of the 
broader human rights movement, which began 
to influence domestic and international law 
during the post-World War II era. Legal 
frameworks began to acknowledge that basic 
human dignity must be maintained, even for 
those who have been convicted of crimes. 

In the United States, the 1960s saw the 
beginning of prison reform movements, which 
included advocating for conjugal visits. The 
state of California was one of the first to 
implement such a policy in the early 1970s, 
recognizing that allowing prisoners to have 
regular conjugal visits could serve to maintain 
family bonds and reduce the emotional toll of 
imprisonment. Other states followed suit, with 
policies being developed gradually throughout 
the country.134 

Similarly, in Europe, countries like the United 
Kingdom, France, and Germany began to 

                                                           
133 E. A. R. O'Bonnell, Prison Reform in the United States (Oxford 
University Press, 1978) 54. 
134 United States Department of Justice, Prisoner Conjugal Visits Policy 
(Bureau of Prisons, 2015) 6. 
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recognize the importance of family life for 
prisoners. For example, in the United Kingdom, 
the Prison Rules (1964) began to recognize the 
importance of maintaining family connections, 
though the specific right to conjugal visits was 
not universally recognized at first. 

2.2.4 Conjugal Rights in Indian Penal 
Jurisprudence 

In India, the evolution of conjugal rights within 
the prison system has followed a similar 
trajectory, although it has been more recent 
compared to Western legal systems. Early 
Indian penal laws, such as the Indian Penal 
Code (IPC) and the Prisons Act, 1894, were more 
focused on punitive measures and did not 
provide for the maintenance of family 
relationships as part of the rehabilitation 
process. However, the Indian Constitution and 
its provisions for fundamental rights, particularly 
Article 21, which guarantees the right to life and 
personal liberty, have played a critical role in 
expanding prisoners’ rights over time. 

The first significant judicial pronouncement in 
India that began to shape the legal recognition 
of conjugal rights in prison was the Sunil Batra v. 
Delhi Administration case (1980). The Supreme 
Court of India held that prisoners have the right 
to dignity, and this includes their right to 
maintain family ties, which indirectly includes 
conjugal rights. In this case, the Court 
emphasized that the right to dignity under 
Article 21 of the Constitution could extend to 
preserving a prisoner’s family life.135 

In 2016, the Model Prison Manual was 
introduced, which included provisions allowing 
conjugal visits in Indian prisons, particularly for 
those serving long sentences. However, these 
provisions have not been uniformly 
implemented across the country, and many 
state governments still have not established 
clear policies for conjugal visits. There remain 
significant challenges in terms of security 
concerns and the lack of infrastructure in many 
Indian prisons. 

                                                           
135 Sunil Batra v. Delhi Administration, AIR 1980 SC 1579. 

2.2.5 International Human Rights and Conjugal 
Rights 

International human rights instruments, such as 
the Universal Declaration of Human Rights 
(UDHR) and the International Covenant on Civil 
and Political Rights (ICCPR), have influenced the 
recognition of conjugal rights as part of a 
prisoner’s right to family life. Article 16 of the 
UDHR and Article 23 of the ICCPR emphasize the 
importance of family life as a fundamental 
human right. These instruments have been 
interpreted to support the recognition of 
conjugal visits in certain jurisdictions. 

The European Court of Human Rights (ECHR) 
has also addressed this issue in cases such as 
Oosterbeek v. Netherlands (2003), where it ruled 
that denying prisoners the opportunity to 
maintain family relationships, including the 
possibility of conjugal visits, could violate their 
human rights.136 

2.2.6 The Evolutionary Nature of Conjugal Rights 
in Penal Jurisprudence 

The origin and evolution of conjugal rights in 
penal jurisprudence reflect a broader trend of 
reform in the treatment of prisoners. While 
earlier penal systems were retributive and 
focused on the isolation and punishment of 
offenders, contemporary penal systems 
recognize the importance of rehabilitation and 
the preservation of prisoners' human dignity. 
The evolving understanding of conjugal rights is 
part of this broader shift, and many legal 
systems now recognize that maintaining family 
bonds can play an important role in the 
rehabilitation process. 

The concept of conjugal rights in prisons has 
evolved significantly from its punitive roots to its 
modern conception as a part of prisoners' 
broader rights to family life and rehabilitation. 
Legal systems around the world, including India, 
have increasingly acknowledged the 
importance of maintaining family connections 
during imprisonment, a shift that is both a 

                                                           
136 Rajesh Yadav, "Conjugal Rights in Indian Prisons: Need for Reforms," 
Indian Journal of Penal Studies (2020) 9(2): 72. 
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reflection of evolving penal philosophies and a 
response to growing human rights awareness. 
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