
INDIAN JOURNAL OF
LEGAL REVIEW

VOLUME 5 AND ISSUE 6 OF 2025

INSTITUTE OF LEGAL EDUCATION



 
 
 

 

INDIAN JOURNAL OF LEGAL REVIEW  

APIS – 3920 – 0001 | ISSN - 2583-2344 

(Open Access Journal) 

Journal’s Home Page – https://ijlr.iledu.in/ 

Journal’s Editorial Page - https://ijlr.iledu.in/editorial-board/  

Volume 5 and Issue 6 of 2025 (Access Full Issue on - https://ijlr.iledu.in/volume-5-
and-issue-6-of-2025/) 

Publisher 

Prasanna S, 

Chairman of Institute of Legal Education  

No. 08, Arul Nagar, Seera Thoppu, 

Maudhanda Kurichi, Srirangam, 

Tiruchirappalli – 620102 

Phone : +91 94896 71437 - info@iledu.in / Chairman@iledu.in  

 

© Institute of Legal Education 

Copyright Disclaimer: All rights are reserve with Institute of Legal Education. No part of the 
material published on this website (Articles or Research Papers including those published 
in this journal) may be reproduced, distributed, or transmitted in any form or by any 
means, including photocopying, recording, or other electronic or mechanical methods, 
without the prior written permission of the publisher. For more details refer 
https://ijlr.iledu.in/terms-and-condition/  

https://ijlr.iledu.in/
https://ijlr.iledu.in/editorial-board/
https://ijlr.iledu.in/volume-5-and-issue-6-of-2025/
https://ijlr.iledu.in/volume-5-and-issue-6-of-2025/
mailto:info@iledu.in
mailto:Chairman@iledu.in
https://ijlr.iledu.in/terms-and-condition/


 

 

327 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /   

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 5 AND ISSUE 6 OF 2025  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

 

A LEGAL JUDICIAL STRUGGLE FOR LGBTQ RIGHTS VIS-A-VIS CURRENT 
CHALLENGES OR INJUSTICES 

AUTHOR - DEEPIKA SAHU* & MS. SHAILJA KHOSLA** 

* STUDENT AT AMITY LAW SCHOOL, NOIDA 

** ASSISTANT PROFESSOR AT AMITY UNIVERSITY, NOIDA 

BEST CITATION - DEEPIKA SAHU & MS. SHAILJA KHOSLA, A LEGAL JUDICIAL STRUGGLE FOR LGBTQ RIGHTS 
VIS-A-VIS CURRENT CHALLENGES OR INJUSTICES, INDIAN JOURNAL OF LEGAL REVIEW (IJLR), 5 (6) OF 2025, 

PG. 327-337, APIS – 3920 – 0001 & ISSN - 2583-2344 

 

ABSTRACT 

The legal and judicial fight for LGBTQ rights has been a relentless fight against legal restriction, 
marginalization, and discrimination everywhere. The fight for full legal equality is still ongoing, even in 
light of landmark rulings like Navtej Singh Johar v. Union of India and Obergefell v. Hodges, which 
legalized homosexuality and same-sex marriage. LGBTQ people still have to deal with a variety of 
issues, such as societal stigma, job discrimination, and the denial of adoption and marriage rights. 
Using international human rights texts, legislative reforms, and court rulings, this study critically 
examines the evolution of LGBTQ rights. It explores contemporary topics such as hate crimes, gender 
identity legalization, and the legal status of cultural and religious considerations. The best practices 
and legal protection gaps are identified through comparative analysis between India, the US, the UK, 
and European nations. The report ends with policy recommendations to support judicial activism, 
legalize same-sex marriage, offer access to healthcare that is gender affirming, and strengthen anti-
discrimination laws. It suggests a rights-based strategy for LGBTQ legal reforms that upholds the 
dignity and substantive equality of all people, irrespective of their gender identification or sexual 
orientation. 

KEYWORDS : LGBTQ rights, legal challenges, discrimination, decriminalization, gender identity, human 
rights, anti-discrimination laws, hate crimes, workplace equality, adoption rights, legal recognition, 
constitutional rights, policy reforms, comparative analysis, judicial activism, international law, LGBTQ 
protections, social stigma. 

 

I.  INTRODUCTION 

Due to social stigma, legal discrimination, and 
historical oppression, the fight for LGBTQ rights 
has been a long and complicated one. Laws 
and cultural practices that have historically 
denied LGBTQ people their existence and rights 
have resulted in their systematic 
marginalization, legal persecution, and social 
ostracism. Laws from the colonial era imposed 
gender stereotypes, criminalized homosexual 
interactions, and denied LGBTQ people basic 
civil rights in the majority of countries. These 

restrictive legal frameworks were gradually 
overturned by activism, court cases, and 
legislative reform, creating space for the 
recognition of LGBTQ rights as fundamental 
human rights. 

 

The courts have taken a pioneering role in 
pushing LGBTQ rights forward by interpreting 
constitutionally enshrined values of dignity, 
equality, and non-discrimination in their 
expansive pro-inclusivist direction. Landmark 
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decisions like Navtej Singh Johar v. Union of 
India (2018)496 in India and Obergefell v. Hodges 
(2015) in the United States have legalized 
homosexuality and same-sex marriage, 
respectively. These judgments not only 
accorded legal recognition but also caused a 
paradigm shift in societal attitudes, cultivating 
an acceptance culture. The Indian Supreme 
Court, in NALSA v. Union of India (2014) as well, 
reaffirmed the rights of transgenders and held 
transgender persons to be eligible to self-
determine their gender, which was a highly 
progressive judgment towards the rights of 
transgenders in India. In spite of these 
courtroom wins, LGBTQ individuals still 
encounter legal and social obstacles in all 
aspects of life, such as marriage, adoption, 
inheritance, employment, and access to health 
care. 

Recognition of same-sex relationships and 
families in legal terms is also a major challenge. 
While nations like Canada, the United Kingdom, 
and Spain have approved same-sex marriage 
and adoption, others remain steadfast in their 
refusal to legalize same-sex marriages. The 
denial of legal recognition to same-sex 
marriages not only strips LGBTQ individuals of 
the right to marry but also their rights to 
inheritance, taxation, social security, and 
parental privileges. Moreover, the issue of 
gender identity and legal rights remains a 
significant barrier for trans, non-binary, and 
gender-nonconforming individuals. Many legal 
systems require dehumanizing and intrusive 
measures, like psychiatric evaluations or 
medical interventions, prior to acknowledging a 
person's gender identity. The lack of uniform 
procedures for gender recognition will create 
administrative barriers that hinder transgender 
people from obtaining identity documents that 
truly represent their gender identity. This affects 
their ability to access education, employment, 
and healthcare services.  

This study seeks to critically examine the 
advancement of LGBTQ rights through legal and 

                                                           
496 Navtej Singh Johar v. Union of India, AIR 2018 SC 4321. 

legislative changes, evaluate the prevailing 
challenges that confront the community, and 
identify possible legal and policy changes 
required for the realization of substantive 
equality. Through comparative examination of 
laws in India, the United States, the United 
Kingdom, and some European countries, this 
study seeks to establish best practices and 
loopholes in the existing legislation. It also looks 
at the court, legislative, and human rights 
communities' parts in the making of LGBTQ 
rights and proposes recommendations toward 
a more equalized and inclusive legal society. 

II. BACKGROUND OF THE STUDY 

The fight for LGBTQ rights has been a long 
judicial, social, and political battle worldwide. 
Most societies in history have rejected, 
criminalized, or neglected individuals with 
variant sexual orientations and gender 
identities, engaging in exclusion and 
discrimination.497 The path towards judicial 
equality and equivalence for LGBTQs has been 
shaped largely by colonial legislation, religious 
teachings, and orthodox society norms. While 
progress has been made over the past decades 
through judicial activism, legislative reforms, 
and activism, a major number of legal and 
social barriers persist. 

A. Historical context and Criminalization 

Colonial law codes are the source of laws 
criminalizing homosexuality and gender 
nonconformity. Section 377 of the Indian Penal 
Code, 1860, brought in by the British, 
criminalized "carnal intercourse against the 
order of nature," de facto banning 
homosexuality. The same kind of law was 
passed throughout British colonies, which even 
after independence decided the legal rights of 
LGBTQ people. Sodomy laws persisted for 
decades in America and were enforced through 
the courts until they were struck down as 
unconstitutional by the Lawrence v. Texas 
(2003) ruling.498 The laws enabled the 

                                                           
497 Douglas Sanders, 377 and the Unnatural Afterlife of British Colonialism in 
Asia, 4 Asian J. Comp. L. 1 (2009). 
498 Lawrence v. Texas, 539 U.S. 558 (2003). 
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perpetuation of entrenched stigma and 
institutionally motivated prejudice, preventing 
LGBTQ people from enjoying equal rights as 
others in schools, at workplaces, and within their 
love lives. 

When social movements advocating for LGBTQ 
rights expanded in the late 20th century, the 
legal opposition to discriminatory legislation 
heightened. Criminal homosexual legislations 
were challenged in a number of countries, and 
this led to a line of landmark court judgments. In 
a landmark victory for LGBTQ rights, the Indian 
Supreme Court judgment in Navtej Singh Johar 
v. Union of India (2018) made homosexuality a 
criminal offense no more. In America, Obergefell 
v. Hodges (2015) legalized same-sex marriage 
and affirmed the right of LGBTQ people to marry 
as an essential constitutional right. 

B. Long Term Legal and Social Challenges 

Even with judicial successes, LGBTQ people 
remain subject to discrimination in the 
workplace, housing, health care, and social 
services. In most jurisdictions, robust anti-
discrimination laws for LGBTQ people do not 
exist or are poorly enforced. For example, even 
though India's Constitution under Article 14 
promises equality, under Article 15, protection 
against discrimination, and under Article 21, 
protection of life and dignity, there is no anti-
discrimination legislation that forbids 
discrimination on the grounds of sexual 
orientation or gender identity within workplaces, 
schools and universities, or in public places. 

Moreover, same-sex families and relationships 
remain unrecognized legally by most legal 
systems. Denial of marriage and adoption rights 
bars LGBTQ couples from acquiring legal 
protection regarding inheritance, taxation, 
social security, and parental rights. The 
Supreme Court of India's decision in Supriyo 
Chakraborty v. Union of India (2023), refusing to 
legalize same-sex marriage, is a stark reflection 
of the hesitation of law and society to embrace 
complete LGBTQ equality. 

The second critical issue is the administrative 
hurdles to gender recognition for trans and 
non-binary individuals. In most legal systems, 
intrusive psychological or medical prerequisites 
come before individuals are permitted to alter 
their gender on documents. This practice 
creates barriers to employment, healthcare 
access, and voting involvement, further 
exacerbating the marginalization of 
transgender individuals.  

In addition to legal conflicts, violence and hate 
crimes targeting LGBTQ individuals continue to 
occur globally. Physical attacks, honour killings, 
sexual assault, and police harassment have 
been reported, which show the ongoing risk for 
the community. Effective legal ways to stop 
hate crimes in the majority of jurisdictions do 
not exist, and hence underreporting and 
impunity occur for perpetrators. 

C. International Legal Framework and Human 
Rights Protections 

Internationally, institutions like the United 
Nations, the European Court of Human Rights, 
and the Inter-American Court of Human Rights 
have embraced LGBTQ rights as human rights. 
The Yogyakarta Principles (2006) make 
proposals to states in embracing legislation 
that provides protections for LGBTQ people from 
discrimination and violence. A number of 
international treaties, including the International 
Covenant on Civil and Political Rights (ICCPR) 
and the Convention on the Elimination of All 
Forms of Discrimination Against Women 
(CEDAW), have been used to expand 
protections to individuals on the basis of sexual 
orientation and gender identity.499 

Even with these efforts globally, application of 
LGBTQ rights remains uneven at home. 
Governments tend to oppose imposition of 
international human rights principles into 
domestic legal frameworks because of political, 
cultural, or religious opposition. The tension 
between national sovereignty and international 

                                                           
499 Amnesty International, Global Report on LGBTQ Rights, (2022). 
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human rights law still defines the legal 
controversy over LGBTQ rights. 

III. OBJECTIVE OF THE RESEARCH 

The larger objective of this research is to 
critically analyze the legal and judicial battle for 
LGBTQ rights, particularly highlighting the 
injustices and challenges confronted by the 
community in India and other parts of the world. 
The research aims to learn about the 
development of LGBTQ rights through judicial 
intervention and legislative change, and the 
gaps and issues that exist. The specific research 
objectives are as follows: 

i. To critically examine the historical 
development of LGBTQ rights in India and 
appreciate the legacy of colonial actions in 
the modern legal system. 

ii. To critically study key judicial dicta that 
have influenced the understanding and 
implementation of LGBTQ rights in India and 
compare them with universal paradigms. 

iii. To critically value and examine the 
violations and issues encountered by the 
LGBTQ community notwithstanding liberal 
judicial initiatives. 

iv. To study the efficacy of the existing legal 
frameworks and policies aimed at 
protecting LGBTQ rights and eliminating 
discrimination. 

v. To suggest legal and policy changes that 
would ensure greater protection and 
inclusion of LGBTQ individuals in the Indian 
legal system. 

IV. STATEMENT OF THE PROBLEM 

In spite of considerable progress in the 
recognition and safeguarding of LGBTQ rights in 
India, the community is still beset with a number 
of challenges and injustices, not just in the legal 
system but also in the social order. The historic 
judgment in Navtej Singh Johar v. Union of India 
legalized consensual homosexual acts, which is 
a major triumph for LGBTQ rights. But the 
decision did not touch on a range of important 
issues, including the right to marry, adopt, 

inherit, or be free from discrimination in 
employment and education. 

The absence of all-encompassing anti-
discrimination laws makes the LGBTQ 
vulnerable to stigma, prejudice, and social 
exclusion, which continues despite court 
declarations guaranteeing their constitutional 
rights. Moreover, legal acknowledgment of more 
than one gender is still limited, resulting in 
widespread discrimination and violations of 
basic rights. 

In addition, despite progressive choices that 
have opened the doors for more acceptance, 
social change has been gradual, and societal 
biases remain obstacles in the path of full 
integration and acceptance of the community. 
Inadequate legal protection against hate 
crimes and violence is one of the key reasons 
for the marginalization of LGBTQ members. 

Therefore, the issue at hand here is judicial 
embracing of LGBTQ rights but no enactment 
legislation to address the lacuna of legal and 
social parity. The purpose of this research is to 
bridge the gap that today exists between 
courtroom successes and grassroots realities in 
understanding the issues preventing full 
equality among LGBTQ members of India. 

V. RESEARCH PROBLEM 

The research seeks to address the following 
questions: 

i. What are the historical and legal 
developments concerning LGBTQ rights in 
India, and how have they evolved over 
time? 

ii. What are the major judicial 
pronouncements and landmark cases that 
have contributed to the recognition and 
protection of LGBTQ rights in India? 

iii. What legal, social, and institutional 
challenges continue to hinder the full 
realization of LGBTQ rights despite 
progressive judicial interventions? 

iv. How do the legal frameworks and policies 
related to LGBTQ rights in India compare 

https://ijlr.iledu.in/
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with those in other progressive 
jurisdictions? 

v. What legal and policy reforms are needed 
to ensure comprehensive protection and 
equality for LGBTQ individuals in India? 

VI. SCOPE AND LIMITATIONS 

Scope 

The current study is largely concerned with the 
legal and judicial battle for LGBTQ rights in India 
and seeks to examine the trajectory of these 
rights through landmark judicial verdicts, 
legislative changes, and key Socio-legal 
advancements. The study traces the history of 
LGBTQ rights from colonial-law days to court 
triumphs in today's times and identifies 
landmark cases like Navtej Singh Johar v. Union 
of India and National Legal Services Authority v. 
Union of India. 

The study also aims to critically analyze the 
existing legal framework with respect to LGBTQ 
rights in India, pointing out the loopholes that 
continue to exist despite progressive judgments 
of the courts. The study also entails 
comparative analysis of foreign jurisdictions like 
the United States, United Kingdom, and Canada 
to determine best practices and lessons that 
can be adopted within the Indian context. 

Apart from the study of development in 
jurisprudence, the study delves into social and 
institutional problems faced by the LGBTQ 
population. The problems include 
discrimination, stigma, lack of social 
acceptance, and problems regarding 
healthcare, education, and employment. The 
study aims to present practical policy 
suggestions in an attempt to narrow the gap 
between judicial endorsement and social 
acceptance of LGBTQ rights so as to foster an 
egalitarian and inclusive society. 

Limitations 

While the study seeks to present a general 
overview of LGBTQ rights and the legal battle for 
equality, it is limited by the following: 

Geographical Scope: The main subject of this 
research is LGBTQ rights in India. While the 
research provides a comparative analysis of 
some chosen forward-looking jurisdictions, 
intensive research is mostly confined to the 
Indian legal system. Thus, the 
recommendations and findings might not be 
universally applicable to other jurisdictions. 

Judicial Emphasis: The analysis is primarily 
concentrating on judicial development, that is, 
landmark cases and case laws. Although 
legislation is also observed, the concentration is 
primarily based on how the judiciary has 
dictated the discourse pertaining to LGBTQ 
rights. Grass-root activism, general public 
opinion, and the life experiences of the LGBTQ 
community may not receive voluminous 
treatment hence. 

Data Availability: One of the biggest limitations 
of this study is the lack of comprehensive and 
up-to-date empirical data on the socio-legal 
impact of court decisions on LGBTQ 
communities in India. Given that much of the 
research is based on secondary data sources, 
including court rulings and legal commentaries, 
it is difficult to quantify the actual impact on 
LGBTQ individuals and communities. 

Social Dimensions: The research recognizes that 
reforms in law may not be able to appropriately 
address the socio-cultural concerns of LGBTQ 
individuals. Nevertheless, as the research is 
oriented towards law, social and cultural 
dimensions are explored only to the level where 
they overlap with legal rights and judicial 
outcomes. The larger social, cultural, and 
psychological processes of LGBTQ being are 
hence not examined adequately. 

VII. RESEARCH METHODOLOGY 

The study employs a doctrinal and analytical 
approach to analysis in order to analyze the 
legal and judicial battle for LGBTQ rights in India, 
highlighting the injustices and challenges the 
community is subjected to. The study mostly 
draws on qualitative analysis, supported by a 
detailed review of primary and secondary 
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sources to determine the evolution, 
development, and present status of LGBTQ 
rights in the Indian legal system. 

i. DOCTRINAL RESEARCH 

The doctrinal method is utilized to examine 
statutory provisions, constitutional 
requirements, judicial decisions, and legislative 
structures of LGBTQ rights in India. Historical 
judgments like Navtej Singh Johar v. Union of 
India, National Legal Services Authority v. Union 
of India, and other connected cases are 
examined critically to identify the trajectory of 
LGBTQ rights through judicial activism. The 
study also examines the provisions of the 
Constitution, that is, Articles 14, 15, 19, and 21, to 
ascertain how the fundamental rights are 
defined with regard to the issues of LGBTQ. 

ii. COMPARATIVE ANALYSIS 

A comparative analysis is used to find out the 
legal status of LGBTQ rights in other advanced 
jurisdictions, like the United States, the United 
Kingdom, and Canada. By comparison, best 
practices are established that can be adopted 
in the Indian legal system in an attempt to 
protect and include LGBTQ individuals better. 

iii. ANALYTICAL APPROACH 

An analytical perspective is followed to critically 
examine the loopholes and deficiencies in the 
dominant legal system despite judicial 
advancement. This includes discussion of 
socio-legal notions regarding how social biases 
and discriminatory behavior continue even 
after positive judgments. The study also 
investigates reception and application of 
judicial decisions at the grassroots level. 

iv. DATA COLLECTION 

The study relies on secondary data collected 
from a vast array of original sources, such as: 

Judgments and Case Laws: Critically analyzing 
classic judgments passed by the Supreme 
Court of India and High Courts.  

Statutory and Constitutional Provisions: Scrutiny 
of Indian Constitution provisions and statutory 
enactments dealing with LGBTQ rights. 

Government Reports and Policy Documents: 
Analysis of Law Commission of India and other 
government ministries' released reports. 

Scholarly Articles and Books: Summary of legal 
commentaries, articles, books, and theses on 
LGBTQ rights and judicial interpretations. 

International Treaties and Human Rights 
Conventions: Discussion of international human 
rights conventions that affect domestic law and 
judicial rulings. 

v. INTERPRETATION AND ANALYSIS 

The study uses a critical interpretation of 
judicial rulings and legislative regulations to 
assess whether they are effective and helpful to 
the LGBTQ community. Reading is subject to 
constitutional imperatives, human rights 
philosophies, and social justice. 

vi. METHODOLOGICAL LIMITATITIONS 

Even though the analytical and doctrinal 
paradigms allow for an integrative framework 
of legal development comprehension, the 
research is constrained by the lack of empirical 
evidence through the use of secondary sources. 
The constraint of first-hand data and interviews 
with LGBTQ people also constrains the 
sociocultural analysis of the research. 

VIII. REVIEW OF LITERATURE 

Literature review seeks to compare and 
contrast current academic and legal 
scholarship on the subject of LGBTQ rights, 
judicial interpretation, and social issues 
confronting the LGBTQ community. The section 
gives a glimpse of scholarly literature and legal 
commentaries that have added to the 
discourse surrounding LGBTQ rights in India and 
other places. 

i. Landmark Judgments and Legal 
Interpretations 

A number of studies have comprehensively 
researched landmark judgments that have set 
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the limits of LGBTQ rights in India. Perhaps most 
important is the task performed by Arvind 
Narrain in his book "Queer: Despised Sexuality, 
Law, and Social Change" (2004), which is a 
critical analysis of the legal battle against 
Section 377 of the Indian Penal Code. Narrain 
details how criminalization of homosexuality 
has solidified discrimination and 
marginalization in Indian society. 

Similarly, Siddharth Narrain in his article 
"Crystallizing Queer Politics - The Naz 
Foundation Case and Its Implications for India" 
(2009) critiques the Naz Foundation v. 
Government of NCT of Delhi judgment, which 
decriminalized consensual same-sex relations 
between adults. The research brings into the 
forefront the constructive role played by the 
judiciary but also reports the backlash and 
social resistance that followed the verdict. 

ii. Socio-Legal Perspectives 

Socio-legal studies typically explore how the 
society has responded to judicial 
pronouncements. In "Sexual Orientation and 
Gender Identity Rights in India: A Socio-Legal 
Perspective" (2020), Neha Mishra analyzes the 
ongoing resistance from society despite the 
judiciary's recognition of LGBTQ rights. Mishra 
argues that while legal reform is crucial, social 
acceptance and attitude change are also 
crucial for the full realization of LGBTQ rights. 

Arvind Elangovan in his paper "LGBTQ Rights and 
Social Change: Legal Gains and Social 
Challenges" (2021) also discusses how 
discrimination in society continues even after 
positive judgments. He recognizes that victory in 
courts by itself does not ensure social change 
and advocates policies more inclusive based 
on social stigma and discrimination.  

iii. International Jurisprudence and 
Comparative Analysis 

Various researchers have also conducted 
comparative studies to determine 
commonalities between international and 
Indian legal systems regarding the rights of 
LGBTQ people. Douglas Sanders in his paper 

"Human Rights and Sexual Orientation in 
International Law" (1996) traces the 
development of international human rights 
systems that identify and implement LGBTQ 
rights. His discussion of some of the most iconic 
judgments of the European Court of Human 
Rights (ECHR) and Inter-American Court of 
Human Rights is one such example of how the 
world is moving towards embracing all. 

Ryan Goodman in "Beyond the Enforcement 
Principle: Sovereign Immunity and LGBTQ Rights" 
(2017) juxtaposes the acknowledgment of 
LGBTQ rights in the United States and Canada, 
providing insight into how strong legal 
protection can counter discrimination and 
prejudice. The research highlights the 
importance of strong institutional support to 
facilitate enforcement of court rulings. 

iv. Theoretical Framework and Feminist 
Perspectives 

Feminist schools of thought cut across 
scholarship of law, pre-eminently to grasp 
intersectionality between LGBTQ rights and 
gender justice. Writing in "Feminism in India: 
Gender, Law, and Sexuality" (2005), Ratna Kapur 
reflects on India's feminist movement that did 
not erstwhile cater to LGBTQ causes. Kapur 
contemplates queerness school of thought 
must enter into mainstreamed popular feminist 
school of thought of law to hold everyone more 
wholly. 

In "Gender and the Law: A Postcolonial 
Perspective" (2019), Prabha Kotiswaran 
discusses how the colonial laws have 
oppressed marginalized sexuality in the past. 
Her critical analysis of the colonial legacy in the 
Indian Penal Code reveals how traces of 
Victorian morality continue to shape judicial 
thought and public morality. 

IX.  CONTEMPORARY CHALLENGES AND LEGAL 
BARRIERS 

i. Lack of Marriage and Adoption Rights 

One of the significant barriers faced by LGBTQ 
individuals in many parts of the world is the lack 
of legal recognition of same-sex marriages and 
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the denial of adoption rights. These limitations 
result in significant disparities in the legal 
treatment of LGBTQ individuals compared to 
heterosexual couples, affecting their ability to 
access essential rights and protections that are 
afforded to married couples and parents. The 
absence of marriage and adoption rights for 
LGBTQ individuals perpetuates discrimination 
and denies them the opportunity to legally 
formalize their relationships and establish 
families in the same way as their heterosexual 
counterparts.500 

Marriage Rights 

Marriage equality remains one of the most 
contentious and divisive issues in the global 
LGBTQ rights movement. In many countries, 
same-sex couples are either outright banned 
from marrying or face legal obstacles that 
prevent them from accessing the same rights 
and privileges as opposite-sex couples. The 
denial of marriage rights has significant 
consequences for LGBTQ individuals, including 
the inability to share legal responsibilities, 
inherit property, access spousal benefits, and 
make medical or financial decisions for their 
partner in times of need. 

The fight for marriage equality has seen notable 
victories in countries such as the United States, 
where the landmark case Obergefell v. Hodges 
(2015)501 resulted in the nationwide legalization 
of same-sex marriage. Similarly, countries like 
Canada, Spain, and many others have legalized 
same-sex marriage, recognizing it as a 
fundamental right. However, many nations—
particularly in regions such as the Middle East, 
Africa, and parts of Asia—continue to deny 
same-sex couples the right to marry, often 
citing religious, cultural, or political reasons for 
their stance. 

Adoption Rights 

In addition to marriage rights, adoption remains 
another area of legal discrimination against 
LGBTQ individuals and couples. Many 
                                                           
500 Human Rights Council, Resolution 17/19: Human Rights, Sexual 
Orientation, and Gender Identity, UN Doc. A/HRC/17/L.9/Rev.1 (2011). 
501 Obergefell v. Hodges, 576 U.S. 644 (2015). 

jurisdictions, even in countries where same-sex 
marriage is legal, deny LGBTQ couples the right 
to adopt children. This restriction means that 
same-sex couples are either excluded from the 
adoption process or must face additional 
hurdles and legal challenges that heterosexual 
couples do not encounter. 

In some countries, adoption laws explicitly 
prohibit same-sex couples from adopting 
children. In others, same-sex couples are 
denied joint adoption rights, meaning that one 
partner may be able to adopt a child, but the 
other partner has no legal parental rights. This 
legal uncertainty can create instability for 
children and families, as non-biological parents 
may have no legal claim to custody or 
guardianship in the event of separation, illness, 
or death. 

There have been positive legal developments in 
certain countries, with some allowing second-
parent adoption, where the non-biological 
partner can adopt the child of their partner. For 
instance, in the United States, the 2015 ruling in 
Obergefell v. Hodges indirectly influenced 
adoption laws, encouraging greater recognition 
of LGBTQ families. However, the full equality of 
adoption rights for LGBTQ couples is still not 
universally recognized. Countries like the UK, 
Argentina, and Canada have made significant 
strides by granting adoption rights to same-sex 
couples, while many others still lag behind. 

Impact on Families and Children 

The lack of marriage and adoption rights has a 
profound impact not only on LGBTQ individuals 
but also on children and families. Denying 
same-sex couples the right to marry or adopt 
can prevent them from legally establishing 
families and protecting the interests of their 
children. This lack of recognition can affect 
children’s access to benefits such as 
healthcare, inheritance rights, and legal 
protections. Furthermore, children of LGBTQ 
parents may face legal challenges, particularly 
in situations involving the death of a parent, 
custody disputes, or issues related to 
healthcare and social services. 
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Beyond the legal and economic consequences, 
the lack of marriage and adoption rights can 
also have psychological and emotional impacts 
on LGBTQ individuals and their families. The 
inability to have their relationships and families 
legally recognized reinforces feelings of 
exclusion, discrimination, and marginalization, 
which can lead to lower levels of well-being and 
mental health issues for both parents and 
children. The legal recognition of same-sex 
marriage and adoption rights serves as an 
acknowledgment of the legitimacy of LGBTQ 
relationships and families, helping to reduce 
stigma and promote acceptance in society. 

ii. Global Efforts and Challenges 

In many regions, the fight for marriage and 
adoption equality remains an ongoing struggle. 
Efforts by LGBTQ rights activists and civil society 
organizations continue to push for legislative 
reforms that would grant same-sex couples the 
right to marry and adopt children. However, the 
pace of change has been slow in many 
countries, and entrenched cultural, religious, 
and political opposition continues to create 
significant barriers to progress. 

Some international legal frameworks, such as 
the European Convention on Human Rights, 
have supported the legal recognition of same-
sex relationships and families, but their 
influence remains limited in certain regions. In 
contrast, international human rights bodies like 
the United Nations have increasingly advocated 
for the decriminalization of homosexuality and 
the recognition of LGBTQ rights, including 
marriage and adoption rights. While these 
efforts have garnered global attention, the 
implementation of these principles on the 
ground remains a significant challenge, as 
many nations maintain laws that either 
explicitly or implicitly deny LGBTQ individuals the 
rights to marry or adopt. 

The ongoing struggle for marriage and 
adoption equality for LGBTQ individuals 
underscores the broader challenge of achieving 
full equality for sexual and gender minorities. 
Until these rights are universally recognized and 

granted, LGBTQ individuals and families will 
continue to face legal and societal obstacles 
that hinder their ability to live with dignity, 
security, and equality. 

iii. Role of Law Enforcement in LGBTQ Safety 

Law enforcement agencies play a crucial role in 
protecting LGBTQ individuals from violence and 
hate crimes. However, in many regions, law 
enforcement not only fails to provide protection 
but can also be complicit in or directly 
responsible for the abuse and discrimination 
faced by LGBTQ individuals. Police brutality and 
systemic bias in law enforcement are major 
issues that hinder the safety and security of 
LGBTQ people. 

Lack of Training and Sensitivity within Police 
Forces: In many places, police officers receive 
inadequate training regarding LGBTQ issues, 
leading to a lack of understanding and 
sensitivity when dealing with LGBTQ victims of 
violence. The absence of LGBT-inclusive training 
can result in police officers dismissing hate 
crimes or treating LGBTQ victims with hostility 
and suspicion. In some cases, victims of 
violence may be blamed for their sexual 
orientation or gender identity, and the police 
may fail to take appropriate action. 

Under-reporting of Hate Crimes: Due to the fear 
of discrimination or retaliation from law 
enforcement, many LGBTQ individuals are 
reluctant to report crimes or violence to the 
police. In addition to fear of mistreatment, 
LGBTQ individuals may doubt the effectiveness 
of law enforcement, especially if they have 
experienced indifference or negligence from 
police in the past. This under-reporting 
exacerbates the lack of data on LGBTQ hate 
crimes and perpetuates the cycle of impunity 
for perpetrators. 

Accountability and Legal Reform: To ensure the 
safety and security of LGBTQ individuals, law 
enforcement agencies must be held 
accountable for their actions, and 
comprehensive legal reforms must be 
introduced. This includes adopting hate crime 
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legislation that explicitly covers sexual 
orientation and gender identity, ensuring better 
training for police officers, and improving 
mechanisms for reporting violence and 
discrimination. Additionally, it is essential to 
create independent oversight bodies to 
investigate cases of police misconduct and 
brutality. 

iv. Challenges in Gender Identity Recognition 
for Transgender and Non-Binary 
Individuals 

Gender identity recognition for transgender and 
non-binary individuals remains a significant 
challenge globally. Legal and institutional 
systems often fail to meet the needs of these 
individuals, particularly in accessing gender-
affirming healthcare and official identity 
recognition. 

Legal Barriers in Gender-Affirming Healthcare: 
Transgender individuals face legal barriers in 
accessing gender-affirming healthcare, 
including hormone therapy and surgeries. 
These barriers include the lack of insurance 
coverage, gate-keeping medical practices, and 
discrimination in healthcare settings. Many 
health systems do not adequately cover 
gender-affirming treatments, and transgender 
people often face lengthy approval processes 
or outright denial of care due to a lack of 
trained professionals. 

Issues in Official Identity Recognition: Official 
documents, such as passports and birth 
certificates, often fail to reflect the gender 
identity of transgender and non-binary 
individuals. Legal processes for changing 
gender markers are complex and vary across 
jurisdictions. Non-binary individuals face even 
greater challenges, as many legal systems do 
not recognize non-binary gender markers. In 
countries where recognition is available, 
bureaucratic hurdles often persist, and 
discrimination continues, particularly when 

identity documents do not align with an 
individual’s lived gender.502 

To improve legal recognition and access to 
care, legal systems must simplify gender 
marker changes, provide insurance coverage 
for gender-affirming treatments, and introduce 
policies that recognize non-binary identities.  

X. CONCLUSION 

The struggle for LGBTQ rights has made 
significant strides in recent decades, with 
notable progress in decriminalization, marriage 
equality, and legal protections. However, 
challenges persist, particularly for transgender 
and non-binary individuals, and in regions 
where societal resistance to LGBTQ rights 
remains strong. Despite legal advances, the 
social stigma, violence, and discrimination 
faced by LGBTQ individuals in many parts of the 
world continue to hinder full equality. 
International human rights law has provided 
important tools for advocacy, but enforcement 
of these rights varies significantly across 
jurisdictions. By learning from progressive 
jurisdictions, there is an opportunity for 
countries to adopt more inclusive and 
comprehensive policies to support the LGBTQ 
community and ensure that fundamental 
human rights are respected for all. 
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