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ABSTRACT  

Bail is a fundamental aspect of criminal jurisprudence that upholds the principle of personal liberty 
while ensuring the accused’s presence during the trial. Judicial discretion plays a pivotal role in 
granting or denying bail, balancing individual rights with societal interests. However, the exercise of 
discretion often leads to inconsistencies due to varying judicial interpretations, legal precedents, and 
the nature of the offense. This research paper examines the legal framework of bail, the factors 
influencing judicial discretion, landmark judgments, and comparative perspectives from other 
jurisdictions. The study also explores technological advancements in bail proceedings and highlights 
the need for a more standardized and equitable approach to bail jurisprudence. The analysis 
underscores the importance of judicial accountability, procedural fairness, and legal reforms to 
ensure that bail decisions remain just, transparent, and aligned with constitutional principles.  
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1. INTRODUCTION  

Bail is a cornerstone of criminal jurisprudence 
that preserves personal liberty and weighs 
against the interests of justice. Bail derives its 
essence from the premise that an accused 
person is presumed to be innocent until found 
guilty. It is a system whereby an accused in a 
criminal case can obtain temporary release 
from detention before trial or investigation, in 
exchange for the posting of a bond or surety to 
guarantee their appearance in court. Bail is not 
merely a right but, in most cases, a 
constitutional and statutory right. But the 
granting or refusal of bail is not a mechanical 
process; it is the exercise of judicial discretion 
with caution. Judicial discretion in bail cases is 
essential to ensure fairness, avoid arbitrary 
detention, and uphold public confidence in the 
judicial system. This discretion should be 
exercised wisely, considering matters such as 
the seriousness of the offense, the probability of 
the accused fleeing justice, the possibility of 
evidence tampering, and public safety 
concerns.  

In India, bail jurisprudence has undergone a 
sea change, with courts construing the 
provisions of the Criminal Procedure Code 
(CrPC) in the light of constitutional values. The 
Indian legal system grants various forms of 
bail, such as regular bail, anticipatory bail, 
interim bail, and default bail, each with a 
different purpose in different legal situations. 
While the provisions of statutory law for bail are 
outlined in Sections 436 to 450 of the CrPC, the 
role of the judiciary in interpreting and applying 
the laws is crucial. The courts have always 
reiterated that bail must be the norm and jail 
the exception, particularly stressing the 
implementation of a liberal policy in awarding 
bail, particularly in cases of minor crimes or 
accused belonging to downtrodden sections. 
Yet, in instances of atrocious crimes, economic 
crimes, and national security-related cases, 
courts are more rigorous in their approach, 
reflecting the balancing act needed in the 
exercise of judicial discretion.  

Judicial discretion over bail has been both 
lauded and criticized. On the one hand, judicial 
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discretion allows judges to weigh the individual 
facts of each case, ensuring justice is not 
dispensed in a formulaic or rigid way. On the 
other hand, the absence of standardization in 
bail decisions has raised fears of inconsistency, 
arbitrariness, and even abuse of discretion. 
Sometimes even those who find themselves in 
comparable positions to these accused 
persons are met with outcomes that differ 
exceedingly, prompting complaints about the 
equity and certainty in the bail. Socioeconomic 
conditions frequently intrude in making the 
decision on the part of the judges with those 
with a better economic background easily 
getting released on bail, while those without 
resources and/or suitable representation will 
not. The variation in bail rulings has also been 
an area of contention in high-profile cases, 
where public pressure and media reporting 
occasionally dictate judicial decisions.  

The Supreme Court as well as Indian High 
Courts has formulated guiding principles for 
streamlining judicial discretion while dealing 
with matters related to bail. Decisions like 
Hussainara Khatoon v. State of Bihar, Sanjay 
Chandra v. CBI, and Arnesh Kumar v. State of 
Bihar have emphasized ensuring that there be 
a fair, even, and rights-based dispensation in 
cases related to bail. The courts have 
consistently reaffirmed that prolonged 
detention of undertrial prisoners is a 
contravention of their fundamental rights 
under Article 21 of the Constitution. Given this, 
judicial discretion has to be exercised in 
consideration of the presumption of innocence 
and the doctrine of proportionality. Parallel to 
this, the issue of misuse of the provision of bail, 
particularly in recidivist and organized crime 
cases, requires the exercise of care not to 
erode the system of justice.  

2. CONCEPT AND LEGAL FRAMEWORK OF BAIL  

Bail is an important element of the criminal 
justice system, and it is a means to strike a 
balance between the rights of an accused and 
the interests of society and justice. The idea of 
bail is a product of the assumption of 

innocence, whereby an individual accused of 
committing a crime is not denied his or her 
freedom until he or she is established guilty. In 
essence, bail is the method used to release an 
accused individual temporarily from custody, 
under conditions that ensure their appearance 
in court when needed. Temporary relief inhibits 
unjust hardship to the accused while ensuring 
that the judicial process is not impeded. The 
main purpose of bail is to avoid unnecessary 
detention of persons who are not a flight risk or 
a danger to society. The grant or refusal of bail 
is not, however, automatic and is primarily 
subject to the exercise of judicial discretion, 
where judges balance several legal, factual, 
and circumstantial factors before reaching a 
decision.  

The legal principles of bail in India are mostly 
based on the Code of Criminal Procedure 
(CrPC), the Indian Constitution, and judicial 
precedents. The CrPC establishes a systematic 
division of offenses into bailable and non-
bailable offenses, defining the facility with 
which bail is granted. In bailable offenses, bail 
is a right, and the accused can obtain release 
by meeting the required conditions. But in non-
bailable offenses, the granting of bail is under 
judicial discretion and the courts need to 
scrutinously consider the seriousness and 
gravity of the offense, the likelihood of the 
accused fabricating evidence, the chance of 
the accused avoiding justice, and wider issues 
of public interest. Though these statutory 
provisions provide the framework, final 
decision-making rests with the judiciary, and 
thus judicial discretion is a dominant factor in 
bail jurisprudence.  

The constitutional scheme also significantly 
influences bail jurisprudence. Article 21 of the 
Constitution of India providing for the right to 
life and liberty has been interpreted by the 
courts to imply that bail denial must neither be 
arbitrary nor excessive. The Supreme Court has 
repeatedly stressed that bail must be granted 
liberally, particularly where detention would be 
unjustified and would constitute a breach of 
fundamental rights. Article 22 also includes 

https://ijlr.iledu.in/
https://iledu.in/


 

 

456 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /   

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 5 AND ISSUE 1 OF 2025  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

protection against arbitrary arrest and 
detention, adding weight to the role of bail as a 
protective legal remedy. But judicial discretion 
in bail cases should be exercised with care so 
that the rights of the accused do not take 
precedence over the interests of justice. Courts 
tend to find it difficult to balance individual 
freedom and societal interests, resulting in 
differences in the application of bail laws from 
case to case and jurisdiction to jurisdiction.  

In spite of a well-established body of law, the 
application of judicial discretion in bail cases 
continues to be inconsistent, and this has 
raised issues of arbitrariness and unequal 
treatment. Various courts and judges interpret 
provisions of bail differently, and hence, there 
are disparities in bail orders even in cases with 
comparable facts. This inconsistency can be 
traced to reasons such as judicial subjectivity, 
extraneous factors influencing the judges, and 
lack of uniform standards for determining bail. 
The function of higher judiciary, especially the 
Supreme Court and High Courts, has played a 
pivotal role in establishing legal precedents 
that guide the lower courts in the exercise of 
their discretion. Landmark decisions have 
established principles that call for a balanced 
approach, urging judges to keep in mind the 
individual rights of the accused without 
sacrificing justice.  

The law of bail has also transformed over time, 
based on altering socio-legal realities, more 
specifically in matters of economic crimes, 
organized crimes, and crimes against women 
and children. Recently, courts have become 
more rigorous in granting bail in corruption, 
white-collar offenses like financial scams, and 
offenses against weaker segments of society. 
The reasoning for this rigorous examination is 
to avoid abuse of bail provisions by people who 
might try to flee justice, alter evidence, or 
coerce witnesses. On the other hand, there has 
been a progressive trend towards leniency in 
situations where the accused are members of 
marginalized groups, are first-time offenders, 
or where detention for long periods would 
constitute disproportionate punishment. This 

changing construction of bail law underscores 
the ever-changing nature of judicial discretion 
and the necessity of ongoing legal reform to 
make sure that bail judgments are equitable, 
transparent, and consistent.  

3. JUDICIAL DISCRETION IN GRANTING BAIL  

The use of judicial discretion to release 
someone on bail is among the most significant 
parts of criminal jurisprudence where the 
judiciary must ensure the protection of the 
accused persons' rights versus the greater 
cause of justice. Judicial discretion over 
releasing a person on bail or refusing it is not 
capricious but controlled by the principle of 
law, provisions in law, and prior judgments. It is 
due to judicial discretion that courts review 
every case individually, with consideration 
given to the gravity of offense, the chances of 
the accused fleeing, the risk of compromising 
evidence, and the general effect on society. 
Although bail is a device to avoid unnecessary 
pretrial detention, it is not an absolute right in 
every situation, and judicial discretion exists to 
make bail decisions reasonable, fair, and just. 
The application of this discretion is different in 
different cases, usually depending on the 
nature of the offense, the behavior of the 
accused, and the rulings of superior courts.  

Exercise of judicial discretion in bail cases is 
largely regulated by the Code of Criminal 
Procedure  

(CrPC), which categorizes offenses into bailable 
and non-bailable ones. In the case of bailable 
offenses, bail is available as a matter of right 
and the court's discretion is negligible. But in 
non-bailable offenses, like serious and heinous 
crimes, judicial discretion plays a pivotal role. It 
is within the prerogative of the court to 
determine whether bail can be released or not 
considering the facts and circumstances of the 
case. Courts have time and again reiterated 
that the principle "bail is the rule, jail is the 
exception" while stressing that pretrial 
detention was not to be the rule except in the 
very exceptional cases. Nevertheless, in serious 
crimes like murder, terrorism, sexual crimes, or 
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economic fraud, courts tend to be more 
cautious, making sure that the release on bail 
will not result in a miscarriage of justice. 
Judicial discretion here entails a prudent 
consideration of evidence, protection of 
witnesses, and the possible effect on public 
faith in the judicial system.  

Judicial discretion in bail cases is also based 
on considerations such as the probability of the 
accused fleeing, the chances of evidence 
tampering, and the possibility of the accused 
intimidating witnesses. If the court feels that the 
accused has a tendency to flee from justice, 
they may refuse bail in order to ensure their 
attendance in court. Equally, where there is a 
reasonable fear that the accused will destroy 
evidence or intimidate witnesses, judicial 
discretion will be used in favor of refusing bail. 
The courts also consider the previous criminal 
history of the accused, determining whether 
they have previously been involved in such 
offenses. Serial offenders or individuals who 
have not complied with bail requirements in 
the past are less likely to be allowed bail. 
Nevertheless, the courts should make sure that 
such discretion is not used arbitrarily but only 
on reasonable grounds justified by evidence.  

The role of higher judiciary in guiding judicial 
discretion in bail matters has been significant 
in shaping bail jurisprudence in India. The 
Supreme Court and various High Courts have 
laid down important principles to ensure a fair 
and consistent approach in bail cases. 
Landmark decisions like Hussainara Khatoon v. 
State of Bihar, Sanjay Chandra v. CBI, Arnesh 
Kumar v. State of Bihar, and Gudikanti 
Narasimhulu v. Public Prosecutor have 
cemented the belief that bail orders need to be 
governed by legal norms and not by individual 
prejudices. Courts have held that long-term 
detention of undertrial prisoners infringes basic 
rights under Article 21 of the Constitution, and 
judicial discretion should be exercised in a way 
that preserves the essence of justice. Judicial 
discretion has to be applied, however, to ensure 
that the abuse of the bail provisions by those 

seeking to escape the legal process is not 
facilitated.  

The question of anticipatory bail also entails a 
considerable exercise of judicial discretion. 
Anticipatory bail, as granted under Section 438 
of the CrPC, enables people to apply for 
protection against arrest in situations where 
they fear being falsely implicated. Courts use 
their discretion in granting anticipatory bail by 
considering whether the fear of arrest is real 
and whether the accused has a prima facie 
case for bail. In serious offence cases, the 
courts can attach stringent conditions when 
allowing anticipatory bail so that the accused 
do not abuse their freedom. Default bail under 
Section 167(2) of the CrPC serves the same 
purpose by ensuring an accused's release if the 
charge sheet is not filed by the prosecution 
within the stipulated period. Judicial discretion 
in such cases is exercised to prevent prolonged 
incarceration without formal charges, 
reinforcing the principle that bail should not be 
denied mechanically.   

4. LANDMARK JUDGMENTS ON BAIL AND 
JUDICIAL DISCRETION  

The law relating to bail and judicial discretion in 
India has been largely influenced by landmark 
decisions rendered by the Supreme Court and 
High Courts. These decisions have laid down 
cardinal legal principles that inform the 
exercise of discretion in the matter of granting 
bail, such that the decisions are not arbitrary, 
but informed by reasoned judicial 
consideration. The courts have all along 
stressed the point that while jail is an exception 
and bail is a rule, the bail granted should be 
based on well-delineated legal criteria to 
ensure that justice prevails as well as the right 
of the accused is preserved. There have been a 
number of landmark cases over the years that 
have dealt with the most important aspects of 
bail, such as anticipatory bail, default bail, and 
judicial discretionary powers, resulting in a 
more organized approach to bail 
jurisprudence.  
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One of the first and most significant judgments 
in this area was Gudikanti Narasimhulu v. Public 
Prosecutor (1978), in which the Supreme Court 
established the basic principles of bail. The 
Court noted that individual freedom of a 
person should be accorded utmost priority and 
denial of bail cannot be punitive. The judgment 
emphasized that while adjudicating 
applications for bail, the courts need to 
balance factors such as the character of the 
crime, gravity of punishment, the possibility of 
flight from justice, and possibility of tampering 
with evidence or attempting to influence 
witnesses. This ruling continues to be a 
cornerstone in bail jurisprudence, upholding 
the principle that the judicial policy towards 
bail ought to be liberal, with the exception of 
cases relating to heinous crimes.  

Another landmark judgment was Hussainara 
Khatoon v. State of Bihar (1979), which brought 
into focus the sufferings of undertrial prisoners 
and the necessity of speedy disposal of bail 
petitions. The Supreme Court, here, noted that 
excessive pretrial detention violates the basic 
rights of accused persons under Article 21 of the 
Constitution. The ruling brought about 
groundbreaking changes in bail law, such as 
the enactment of provisions to facilitate the 
release of undertrials who had already spent 
more time in custody than the maximum 
sentence stipulated for their crimes. This case 
established a precedent for courts to be more 
compassionate in their treatment of bail and 
stressed the importance of speedy trials to 
avoid unnecessary detention.  

Sanjay Chandra v. CBI (2012) case also 
reasserted the idea that bail should not be 
refused just as an act of punishment. The 
Supreme Court, while granting bail to the 
corporate leaders charged in the 2G spectrum 
scam, held that since the trial was going to 
take long, retaining the accused in jail for an 
indefinite time would be unjustifiable. The Court 
re-emphasized that bail has to be granted 
unless there are cogent reasons to suspect 
that the accused would flee or hamper the 
judicial process. This judgment reiterated that 

pretrial detention should be an exception and 
not the rule and that courts have to exercise 
their discretion in a way that respects the basic 
right of liberty.  

The case of Arnesh Kumar v. State of Bihar 
(2014) introduced a new dimension to judicial 
discretion in bail cases, especially regarding 
arrests. The Supreme Court was alarmed at the 
widespread abuse of arrest powers by police 
authorities, particularly in Section 498A IPC 
(dowry harassment) cases. The Court laid 
down stringent guidelines that no arrest should 
be made unless there is justification and 
magistrates should exercise caution before 
granting detention. The decision emphasized 
the role of courts as a check on arbitrary 
arrests and ensuring that bail is released in 
situations where pretrial detention is not 
required. The judgment was instrumental in 
checking the abuse of criminal law provisions 
and reemphasized the role of judicial discretion 
in safeguarding individual liberty.  

In Nikesh Tarachand Shah v. Union of India 
(2017), the Supreme Court invalidated the harsh 
bail conditions under the Prevention of Money 
Laundering Act (PMLA), reiterating that 
provisions of bail should not be unduly 
stringent. The Court noted that unreasonable 
curbs on bail contravene the fundamental 
rights of the accused and held that the 
presumption of innocence should be 
maintained even in economic crimes. This 
decision established a precedent for 
reconciling judicial discretion with 
constitutional values, so that the grant of bail is 
not made illusory by stringent statutory 
conditions.  

The P. Chidambaram v. Directorate of 
Enforcement (2019) judgment also expounded 
on judicial discretion in economic offenses. The 
Supreme Court held that although economic 
offenses are serious in nature, bail cannot be 
refused merely on the basis of the seriousness 
of the allegations. The Court underlined that 
every application for bail has to be judged on 
its merits, with consideration of the evidence 
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against the accused, the likelihood of flight, and 
the risk of interference with the investigation. 
This case reinforced that judicial discretion has 
to be exercised impartially so that even high-
profile accused individuals are dealt with justly 
under the law.  

Another landmark decision influencing bail 
jurisprudence is Satender Kumar Antil v. CBI 
(2022), in which the Supreme Court established 
detailed guidelines to avoid misuse of pre-trial 
detention. The Court noted that lower courts 
tend to hesitate in granting bail, resulting in a 
congested prison system and infringement of 
the accused's rights. The ruling categorized 
offences and gave a systematic framework to 
grant bail, instructing courts not to resort to 
unwarranted custodial sentences and, more 
importantly, where statutory provisions for bail 
are applicable. The decision had a strong 
impact on how judicial discretion is applied, 
enforcing that bail cannot be arbitrarily refused 
or employed as a means for extended 
detention.  

Judicial discretion in case of anticipatory bail 
was debated at length in Sushila Aggarwal v. 
State (NCT of Delhi) (2020), in which the 
Supreme Court ruled that anticipatory bail is 
not to be curtailed by a cutoff period. The 
judgment interpreted that after granting 
anticipatory bail, it continues to safeguard the 
accused until the trial concludes, unless there 
are definite conditions in which the same 
needs to be revoked. This ruling brought much-
needed clarity to anticipatory bail provisions so 
that judicial discretion is exercised in a way 
that protects the rights of the accused without 
allowing the process to be abused.  

In State of Rajasthan v. Balchand (1977), the 
Supreme Court established the well-known 
principle that "bail is the rule, jail is the 
exception." This decision made it a requirement 
for the courts to follow a liberal approach in 
considering bail applications, except where 
public interest would dictate otherwise. This 
decision has remained the rule of thumb for the 
use of judicial discretion up to date, 

guaranteeing bail determinations remain 
unaffected by popular opinion and unrelated 
considerations.  

5. INCONSISTENCIES IN JUDICIAL DISCRETION  

Judicial discretion in bail cases, though a 
necessary part of the judicial system, has 
traditionally been faulted for its arbitrariness 
and lack of predictability. Discretion exercised 
is extremely diverse in different courts and 
judges, and this results in inconsistencies in bail 
orders even in factually and legally similar 
cases. This disparity occurs owing to various 
factors, such as varying judicial perspectives, 
absence of standard guidelines, external 
influences, and subjective analysis of case-
related factors. This disparity in granting bail 
has generated fears of arbitrariness, 
infringement of constitutional rights, and a lack 
of transparency in the judicial process that 
goes against the dictum that justice not only 
has to be done but seen to be done.  

One of the main reasons behind the disparity in 
judicial discretion is the lack of a specific and 
binding criterion for releasing the accused on 
bail. Although provisions of law like Sections 
436, 437, and 439 of the Code of Criminal 
Procedure (CrPC) are in place with guidelines, 
they allow considerable leeway for 
interpretation by the courts. This latitude 
usually leads to disparate applications of the 
principles of bail, whereby some judges use a 
liberal stance with a focus on individual 
freedom and others have a strict approach 
with a focus on crime prevention and public 
interest. The absence of uniformity is seen in 
instances where similarly situated accused 
persons get disparate bail determinations due 
to the divergent views of the presiding judges, 
and thus there are allegations of judicial bias 
and lack of predictability.  

A significant inconsistency in judicial discretion 
occurs in the handling of celebrated cases and 
those of run-of-the-mill citizens. Courts have 
traditionally been seen to be less harsh 
towards prominent people who enjoy robust 
legal counsel and access to resources. In 
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contrast, disadvantaged and marginalized 
suspect persons tend to experience long 
periods of pre-trial detention as a result of the 
strict enforcement of bail provisions, inability to 
access effective legal counsel, and 
unwillingness of courts to provide relief. This 
difference is especially conspicuous in 
economic crimes and political cases, where 
highly influential people easily get bail, while 
weaker segments of society are unable to avail 
themselves of the same relief. Such 
discrepancies weaken public confidence in the 
judiciary and create doubts regarding the 
impartiality of bail orders.  

The subjective application of conditions of bail 
is another cause of discrepancies in judicial 
discretion. Courts tend to impose different 
conditions of bail according to their own 
judgments, resulting in unreasonable 
restrictions on some accused persons while 
relaxed conditions for others. For example, while 
others might impose limited traveling, surety, 
and frequent reporting to the police, other 
courts release suspects with negligible 
conditions in regard to grave offenses. This 
variability generates an aura of uncertainty 
within the bail system such that accused 
persons are subject to varying judicial 
sentiment instead of an organized legal 
doctrine.  

Diversity in bail adjudication further underlines 
variability of judicial discretion. Bail case law is 
not standardized across jurisdictions and 
states but takes on a series of unique, localized 
meanings governed by individual jurisdictional 
traditions. State High Courts tend to have 
different strategies in granting bail, with some 
courts more concerned with personal liberty 
while others are concerned with crime control. 
This yields a patchwork justice system whereby 
an accused person in one state can be granted 
bail while another in another state with a 
similar offense is detained. These discrepancies 
indicate the need for immediate harmonization 
of judicial decision-making to promote 
consistency in bail jurisprudence nationally.  

Judicial inconsistency also originates from 
outside, such as through media pressure, 
public outcry, and political realities. In matters 
of atrocious crimes, the courts tend to follow a 
conservative approach owing to societal and 
media attention, despite the legal concepts 
being in support of bail grants. On the other 
hand, in less high-profile cases, courts will 
grant bail without much scrutiny. The role of 
public opinion and the media on the judiciary's 
discretion makes it questionable as to whether 
bail is being decided on the basis of merits or 
general pressure. Publicized cases often see 
the reluctance of the judiciary in granting bail, 
apprehending public opposition, whereas less-
publicized cases may not receive the same 
amount of scrutiny, resulting in varying 
judgments in similar legal situations.  

The inconsistency of judicial discretion is also 
reflected in anticipatory bail cases, where 
courts vary in interpreting the need and scope 
of such relief. While some courts grant 
anticipatory bail freely to check arbitrary 
arrests, others grant it with very stringent 
conditions, confining its scope. The Supreme 
Court, in Sushila Aggarwal v. State (NCT of 
Delhi), explained that anticipatory bail cannot 
be time-bound, but lower courts impose 
limiting conditions depending on their reading 
of judicial discretion. This variance in judicial 
rationale results in unpredictability, as the 
destiny of an accused individual is heavily 
determined by the judge's judicial philosophy 
hearing the bail application and not a 
consistent legal criterion.  

The inconsistency in judicial discretion is also 
brought out in special law cases like the 
Unlawful Activities (Prevention) Act (UAPA), the 
Narcotic Drugs and Psychotropic Substances 
Act (NDPS), and the Prevention of Money 
Laundering Act (PMLA). These enactments have 
strict bail provisions, but judicial responses in 
interpreting these provisions have been quite 
different. Courts in certain instances have been 
strict in denying bail even in weak prosecution 
cases, while in others, they have allowed bail 
even in serious crimes by prioritizing 
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constitutional rights. This inconsistency in 
interpreting special laws leads to 
unpredictability in the enforcement of bail laws, 
which impacts the fundamental rights of 
accused persons.  

In spite of repeated judicial observations 
highlighting the requirement of a systemic 
approach to bail, judicial inconsistency 
continues. The Supreme Court in Satender 
Kumar Antil v. CBI laid down guidelines to 
rationalize bail procedures and avoid 
unnecessary detentions, yet lower courts 
remain to follow inconsistent approaches. 
Judicial hesitation to apply precedent or 
uniform bail principles also leads to such 
inconsistency, and the bail procedure becomes 
extremely subjective.  

6. BAIL LAWS IN INDIA AND OTHER 
JURISDICTIONS  

Bail laws differ widely in different legal systems, 
indicating varied approaches to reconciling 
individual freedom with the concerns of justice. 
In India, the law of bail is mostly controlled by 
the Code of Criminal Procedure, 1973 (CrPC), 
which classifies offenses into bailable and non-
bailable. Though bailable offenses enable an 
accused to demand bail as a right under 
Section 436 of the CrPC, nonbailable offenses 
give courts a discretion to release or refuse on 
bail on a consideration of many factors under 
Section 437 and 439. Indian courts have 
reaffirmed the principle that "bail is the rule, jail 
is the exception" focusing on the basic right to 
liberty under Article 21 of the Constitution. Yet, 
judicial discretion is an important factor in bail 
orders, resulting in divergent results based on 
the facts of the case, the character of the 
offense, and the method followed by the 
presiding judge.  

In India, although the Supreme Court has 
established several guidelines to rationalize 
bail jurisprudence, there are still differences in 
the enforcement of bail laws in different High 
Courts and lower courts. The judicial 
interpretation of elements like the severity of 
the offense, risk of flight, tampering with 

evidence, and the accused's antecedents 
varies greatly, leading to unequal decisions. 
Special enactments like the Unlawful Activities 
(Prevention) Act (UAPA), the Narcotic Drugs 
and Psychotropic Substances Act (NDPS), and 
the Prevention of Money Laundering Act (PMLA) 
have stricter conditions for bail, which makes it 
hard for accused individuals to get bail. Indian 
courts tend to be conservative while granting 
bail under such laws, at times favoring national 
security and public interest over individual 
liberty. The development of bail jurisprudence 
in India has also been shaped by milestone 
judgments, which have tried to balance judicial 
discretion and the accused's rights.  

By contrast, there are various approaches to 
bail legislation in other jurisdictions, frequently 
with more formalized systems to curtail judicial 
discretion. The United Kingdom has the Bail Act, 
1976, with well-defined criteria for the granting 
of bail and circumscribing the courts' discretion 
by imposing defined parameters. The 
legislation guarantees that bail will be granted 
save for sound reasons to suspect that the 
accused would flee, commit additional crimes, 
or obstruct witnesses. The UK's formalized 
procedure minimizes judicial inconsistency in 
bail decisions and promotes bail process 
transparency. In addition, electronic monitoring 
and conditional bail schemes have been 
extensively adopted to ensure compliance by 
accused persons with conditions of bail while 
maintaining pretrial detention at a minimum.  

In the US, bail law falls under a combination of 
state and federal jurisdictions, with the Eighth 
Amendment of the US Constitution not allowing 
for excessive bail. Both monetary and non-
monetary types of bail are used under the US 
system, with discretion lying with the judge to 
impose the amount of bail or grant suspects 
release on recognizance. But fears over the 
disproportionate effects of the bail system on 
financially weaker sections prompted 
important reforms in recent years. Some states 
transitioned towards bail reform initiatives, 
abolishing cash bail for misdemeanor offenses 
and giving preference to pretrial release 

https://ijlr.iledu.in/
https://iledu.in/


 

 

462 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /   

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 5 AND ISSUE 1 OF 2025  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

programs that evaluate the risk posed by the 
accused person over their financial ability. The 
use of risk assessment tools in the U.S. legal 
system is meant to make bail determinations 
more standardized and less subject to judicial 
discretion.  

Other countries such as Canada and Australia 
also utilize formalized bail systems that place 
high value on the presumption of innocence 
and impose stringent judicial accountability in 
bail determinations. In Canada, the Criminal 
Code contains a firm presumption of bail, and 
detention must be justified by the prosecution 
in the majority of cases. The Supreme Court of 
Canada has consistently emphasized that 
pretrial detention should be the exception and 
not the rule, and that decisions regarding bail 
must be grounded on legally defined criteria 
and not on uncontrolled discretion. Also, in 
Australia, the bail process is regulated under 
state legislation, with each state having 
particular criteria for granting or refusing bail. 
Australian courts factor in community safety, 
reoffending risk, and the prospects of 
conviction before making bail rulings, providing 
a more certain system of law.  

A comparison of Indian bail laws with other 
jurisdictions underscores the dilemma 
presented by inappropriate judicial discretion 
within the Indian legal system. While other 
nations have shifted towards organized bail 
schemes with unambiguous legislative 
requirements, India persists in depending upon 
judicial interpretation, which creates 
discrepancies. Lack of standardised bail 
parameters and judicial discretion that is 
subjective commonly lead to undue 
prolongation of pretrial imprisonment of 
marginalized sections and easy concession of 
lenient bail conditions for influential accused 
parties. This mismatch has led law experts and 
courts to urge modifications in India's bail law 
and procedure, with the introduction of 
statutory parameters so that judicial discretion 
is governed to ensure reduction in arbitrary bail 
practices.  

The variations in bail legislation across 
jurisdictions also indicate the differences in 
legal philosophies in relation to pretrial 
detention and individual liberty. While common 
law jurisdictions such as the UK,  

Canada, and Australia stress the right to bail 
and limit judicial discretion by way of legislative 
checks, India's bail system remains operating in 
a wide discretionary environment. The 
difficulties arising from this method have been 
seen in instances of extended undertrial 
detention, where suspects remain in prison for 
years awaiting conviction because bail orders 
are issued inconsistently. The Supreme Court of 
India has tried to meet these challenges with 
progressive judgments, but a more systematic 
legislative regime is needed to introduce 
uniformity in bail jurisprudence.  

With the progress of legal systems, various 
nations have embraced modern technologies 
and different measures to enhance bail 
procedures. The application of electronic 
monitoring, supervised release programs, and 
community-based bail has become more 
notable in jurisdictions such as the U.S., UK, and 
Canada, minimizing reliance on pretrial 
detention while enhancing adherence to legal 
requirements. India also stands to gain from 
such reforms by incorporating technology-
driven solutions for ensuring bail compliance, 
minimizing unnecessary detention, and judicial 
efficiency. Implementation of a risk-based bail 
assessment model, as followed in the U.S. and 
the UK, could further assist in standardizing 
judicial discretion and achieving greater 
uniformity in bail orders.  

7. TECHNOLOGY IN BAIL PROCEEDINGS  

The use of technology in bail processes has 
greatly revolutionized the judicial system, 
providing speed, openness, and accessibility to 
the decision-making process. With courts 
around the globe increasingly depending on 
technological tools to simplify legal processes, 
the bail system has also seen key 
developments. In India, where the judicial 
backlog remains a persistent challenge, the 
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incorporation of technology in bail matters has 
the potential to expedite hearings, reduce 
delays, and ensure timely justice. The use of 
video conferencing for bail hearings, digital 
case management systems, and online bail 
applications has become more prevalent, 
particularly after the COVID-19 pandemic, 
which necessitated a shift towards virtual court 
proceedings. Video conferencing has 
facilitated undertrial prisoners to submit their 
bail petitions without the logistical hurdles of 
physical movement, thus minimizing 
procedural delays and judicial efficiency. The 
Supreme Court of India has stressed the 
necessity of virtual hearings in suitable cases, 
ensuring that bail petitions are heard without 
avoidable adjournments or administrative 
clogs.  

The application of artificial intelligence (AI) and 
data analytics to bail determinations is a new 
trend that could institutionalize judicial 
discretion. AI-risk assessment tools have been 
adopted in various jurisdictions, including the 
United States and the United Kingdom, to 
assess an accused individual's potential to flee 
or reoffend. These instruments examine huge 
databases of criminal past, social history, and 
case-specific information to offer judges 
dispassionate perspectives while making bail 
requests. Even though such AI-based systems 
have not yet been widely implemented in India, 
their deployment would curtail disparities in 
bail rulings and lessen judicial subjectivity. Yet, 
issues of algorithmic bias and the moral 
implications of AI-based decisions are still 
relevant, calling for a balanced approach that 
maintains fairness and accuracy while 
upholding judicial discretion.  

Blockchain technology also has potential for 
enhancing bail proceedings by adding 
transparency and accountability to judicial 
records. Blockchain use in keeping bail-related 
documents could guard court orders against 
tampering, maintaining the integrity of bail 
decisions. Digital bail bonds underpinned by 
blockchain networks might provide an 
alternative to conventional bail sureties 

through providing a decentralized, tamper-
proof history of bail terms and compliance. 
Nations like Estonia have tested blockchain in 
legal documents, showing its potential to 
increase trust and efficiency in judicial 
proceedings. India's legal system, with its huge 
number of bail cases, can be helped by such 
technological measures to make record-
keeping more efficient and enforce compliance 
with bail conditions.  

The use of electronic monitoring systems for 
bailed-offenders has also become popular in 
many jurisdictions, providing a viable 
alternative to extended pretrial detention. In 
nations such as the United States, Canada, and 
the United Kingdom, GPS-enabled electronic 
ankle bracelets are utilized to track the 
activities of those who are released on bail to 
prevent them from breaching conditions of 
release imposed by the courts. This kind of 
technology aids law enforcement officials in 
monitoring high-risk offenders without keeping 
individuals out of custodial detention. In India, 
where prison overcrowding is a grave issue, 
implementing electronic monitoring for certain 
groups of accused persons may be an 
effective solution to cut down on unnecessary 
imprisonment without compromising public 
safety. But the implementation of these 
measures would involve legislative changes 
and enacting effective oversight mechanisms 
to avoid abuse and invasion of privacy.  

The computerization of bail petitions and 
judicial proceedings has also increased the 
ease of accessibility for those appearing for 
bail. Online submission of bail petitions has 
become a part of many court procedures, 
easing the reliance on paper documents and 
streamlining procedure inefficiencies. The 
Supreme Court of India has, in numerous cases, 
directed lower courts to implement digital 
mechanisms for case administration, ensuring 
speed in processing the bail petitions. The 
rollout of eCourts and online case monitoring 
systems has allowed legal practitioners and 
litigants to track the status of bail applications 
in real-time, increasing transparency and 
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lessening delays. The National Judicial Data 
Grid (NJDG) has helped digitize case records, 
and courts can refer to relevant precedents on 
bail and streamline decision-making. Although 
these developments signal a major 
improvement, the digital divide continues to be 
a problem, especially in rural communities that 
lack internet access and technical expertise. 
For equal access to digital bail procedures to 
be achieved, serious efforts must be 
undertaken to bridge the technology gap and 
offer supportive infrastructure at all levels of 
the judiciary.  

CONCLUSION  

The bail concept and judicial discretion work 
together to meet an individual's right to 
freedom of liberty as well as interests of justice. 
Judicial discretion protects the fact-specific 
resolution of every case, whereas 
inconsistencies in determining bail are the 
issue. A changing legal context combined with 
a changing technology backdrop provides the 
opportunity to make bail proceedings more 
streamlined and transparent. Yet, maintaining 
fairness, avoiding abuse, and upholding 
constitutional values necessitate a judicious 
balance between judicial autonomy and 
organized guidelines. A more uniform 
approach, buttressed by legal reforms and 
information technology, can make the bail 
system more effective while protecting 
personal rights.  
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