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  Abstract 

The concept of conjugal rights forms the cornerstone of matrimonial law in many jurisdictions 
worldwide. In the context of India, the enforcement and interpretation of conjugal rights often intersect 
with deeply ingrained cultural, social, and legal norms. Conjugal rights, traditionally seen as duties 
owed by spouses towards each other, encompass physical, emotional, and social obligations within a 
marriage. This article aims to delve into the social mechanism of conjugal rights in India by exploring 
the historical, cultural, and legal underpinnings of these rights. It also examines the legal enforcement 
of conjugal rights in light of the evolving societal values concerning individual autonomy, gender 
equality, and mutual consent in marriage. The article presents a comprehensive analysis of case 
laws, legal implications, and societal impact, offering a nuanced perspective on how Indian law 
balances traditional family norms with the growing emphasis on individual rights and freedoms. 

Keywords: Conjugal Rights, Social Mechanism, Indian & International Perspective, Impact on Society, 
Legal Interpretation. 

 

I. Introduction 
Conjugal rights refer to the rights that spouses 
have within the marriage, including sexual, 
emotional, and physical companionship. In 
India, these rights are governed by various 
personal laws, which cater to different religious 
communities. Conjugal rights have been 
interpreted as essential to the sanctity of 
marriage and marital duty, ensuring the 
preservation of familial structures and the 
continuation of lineages. However, in a modern 
context, with evolving views on marriage, 
gender roles, and personal autonomy, the 
concept of conjugal rights has come under 
scrutiny. 

This article seeks to analyze how the concept of 
conjugal rights is situated within the Indian legal 
framework. It will explore its historical origins, its 
evolution under colonial and post-colonial law, 
and its present-day implications, especially in 
the context of changing societal dynamics. I will 
also critically assess the mechanism by which 

these rights are applied, the challenges they 
pose, and the criticisms they face, particularly 
with regard to gender equality, individual rights, 
and societal pressures. 

II. Meaning & Concept 
At its core, conjugal rights refer to the mutual 
rights and obligations of spouses within a 
marriage. These include the right to cohabit, 
engage in sexual relations, and provide 
companionship. Traditionally, these rights have 
been framed as moral duties that preserve the 
sanctity of marriage and ensure the well-being 
of the family unit. The mutual obligation of 
spouses to provide companionship, love, and 
care forms the foundation of conjugal rights. 

In legal terms, conjugal rights are considered 
enforceable, meaning that if one spouse denies 
these rights to the other, the aggrieved party 
can seek legal recourse. In India, these rights 
are recognized in personal laws such as the 
Hindu Marriage Act (1955), Special Marriage 
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Act (1954), and Indian Divorce Act (1869). 
These laws assert that denial of conjugal rights 
is not only a breach of the marital agreement 
but also a valid ground for divorce. 

However, in the modern era, conjugal rights are 
no longer seen as unilateral or rigid obligations; 
rather, they have become part of the larger 
discourse on mutual consent, marital equality, 
and personal freedom. The evolving conception 
of conjugal rights now reflects an emphasis on 
consent and emotional health, in contrast to the 
traditional view, which treated them as a duty to 
be fulfilled irrespective of personal desire. 

III. Historic Background 
The concept of conjugal rights has deep 
historical roots in Indian society, dating back to 
ancient religious texts and customs. In 
traditional Hindu society, marriage was 
considered a sacred and spiritual institution, 
governed by religious doctrines. The concept of 
conjugal rights was embedded in the dharma 
(moral code), which laid out duties for both 
husband and wife. The wife’s role was to provide 
emotional support, care for the family, and fulfill 
physical and sexual duties to her husband. 

During the colonial period, the British introduced 
legal reforms that formalized the institution of 
marriage and, by extension, conjugal rights. The 
Indian Christian Marriage Act, 1872 and Indian 
Divorce Act, 1869 introduced legal provisions 
that allowed for the enforcement of conjugal 
rights. These laws were primarily applicable to 
Christian communities but laid the foundation 
for later developments in the legal approach to 
marriage and conjugal rights across other 
religious communities. 

After independence, India retained several 
colonial-era laws while also introducing its own 
framework for marriage under the Hindu 
Marriage Act (1955) and the Special Marriage 
Act (1954). The Indian Constitution, with its 
emphasis on equality and human rights, 
influenced the way conjugal rights were 
understood, particularly concerning gender 
equality and the autonomy of individuals. 

Historically, conjugal rights were embedded 
within a patriarchal understanding of marriage, 
where women were expected to serve as 
caregivers and fulfill their roles in ensuring the 
continuation of the family line. Over time, 
however, with the influence of feminist 
movements and the shift toward a more 
egalitarian society, the interpretation of 
conjugal rights has changed. Today, the 
concept is much more fluid, incorporating ideas 
of mutual consent, personal autonomy, and 
respect for individual choice. 

IV. Explanation in View of Indian Law 
Under Indian law, conjugal rights are 
recognized as part of the marital contract. The 
most notable laws that govern these rights 
include the Hindu Marriage Act, 1955, the 
Special Marriage Act, 1954, and the Indian 
Divorce Act, 1869. These laws provide a legal 
framework for enforcing conjugal rights through 
the courts. 

 

In cases where one spouse denies the other 
their conjugal rights, the aggrieved spouse may 
seek judicial intervention. Under Section 9 of the 
Hindu Marriage Act, 1955, a spouse may 
petition the court for restitution of conjugal 
rights, compelling the other spouse to resume 
cohabitation or live together as husband and 
wife. This provision has been controversial over 
time, particularly because it mandates 
cohabitation and does not fully account for 
issues such as physical abuse, emotional 
trauma, or lack of consent. 

The Special Marriage Act, 1954, which governs 
marriages between individuals of different 
religions, has similar provisions for conjugal 
rights and the restitution of them. Indian law 
also recognizes that conjugal rights are mutual; 
they are not one-sided obligations, and any 
claim for restitution must involve both parties 
agreeing to the relationship. 

However, the enforcement of conjugal rights 
has become a contentious issue in recent years. 
Courts have increasingly recognized that a 

https://ijlr.iledu.in/
https://iledu.in/


 

 

1040 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /   

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 4 AND ISSUE 4 OF 2024  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

spouse cannot be forced into a relationship 
against their will, particularly where issues of 
consent, domestic abuse, or emotional neglect 
are concerned. The Indian judiciary, in cases like 
Shah Bano v. Union of India (1985), has 
demonstrated an evolving understanding of 
gender equality, highlighting the importance of 
consent in marital relationships. 

V. Importance by Legal Conception 
From a legal perspective, conjugal rights are 
significant because they form the foundation 
for many marriage-related legal proceedings, 
including divorce, separation, and restitution 
claims. The recognition of conjugal rights 
affirms the state’s role in upholding the 
institution of marriage and ensuring that both 
spouses fulfill their duties and responsibilities. 
Legal conception of conjugal rights also helps 
balance individual rights with the social duty of 
maintaining familial relationships. 

Enforcing conjugal rights can serve as a 
protective measure for individuals, particularly 
for women, by ensuring that they are not 
deprived of their rightful companionship, love, 
and physical intimacy. In cases of marital 
separation, the law ensures that both parties 
are not unjustly denied these fundamental 
rights. 

However, as legal concepts evolve, particularly 
in light of contemporary values surrounding 
gender equality and individual autonomy, the 
importance of conjugal rights must be 
balanced with considerations for personal 
consent and the well-being of both spouses. 
Therefore, modern legal interpretations have 
moved away from enforcing conjugal rights as 
duties to a more consensual and respectful 
framework that values mutual understanding 
and emotional well-being. 

VI. Application Process by Legal 
Perspective 

The legal application of conjugal rights 
typically comes into play during matrimonial 
disputes, particularly in divorce proceedings. If 
one spouse refuses to cohabit or engage in 

sexual relations, the other spouse can petition 
the court for restitution of conjugal rights. The 
court will assess the situation based on 
evidence presented, including the reasons for 
the denial of these rights. 

Under Section 9 of the Hindu Marriage Act, the 
court has the authority to order the restitution 
of conjugal rights, compelling the spouse to 
resume cohabitation. In practice, however, 
courts tend to take a more cautious approach, 
preferring to mediate the situation through 
counseling and reconciliation before taking any 
drastic measures. If reconciliation fails, the court 
may grant a divorce based on the denial of 
conjugal rights. 

The application process has its challenges, 
particularly in cases where one spouse is 
unwilling to live together for reasons such as 
physical or emotional abuse. In such cases, the 
application of conjugal rights becomes 
complex, as the refusal to live together may be 
justified by the victim spouse’s right to personal 
safety and dignity. 

VII. Mechanism of Social Effect 
The social mechanism behind conjugal rights is 
deeply intertwined with traditional views on 
marriage and family in India. Marriage is still 
largely viewed as a sacred institution that 
upholds social order, and conjugal rights are 
often seen as an essential part of that 
institution. The social expectation is that both 
spouses have an obligation to fulfill their 
conjugal duties, which is reinforced by cultural 
and religious norms. 

However, the social effect is not always 
beneficial. The pressure to conform to marital 
obligations, particularly in patriarchal societies, 
can lead to emotional and physical harm, 
particularly for women who may be coerced 
into fulfilling these duties under duress. Gender 
inequality, domestic violence, and cultural 
expectations are some of the social issues that 
complicate the enforcement of conjugal rights. 

The social implications of enforcing these rights 
are often felt more acutely by women, who may 
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face societal stigma or shame if they seek legal 
recourse to assert their rights. On the other 
hand, denying conjugal rights, particularly in 
cases of marital abuse or emotional neglect, is 
often seen as a violation of personal autonomy 
and emotional dignity. 

VIII. Case Laws 
The concept of conjugal rights has been the 
subject of several landmark cases in Indian law. 
The courts have played a crucial role in 
interpreting the applicability, enforcement, and 
limitations of these rights within the framework 
of marriage. The following cases represent key 
moments in the development of legal thought 
on conjugal rights in India: 

A. Dastane v. Dastane (1975) 

This is one of the seminal cases that established 
the enforceability of conjugal rights in Indian 
law. 

1. Facts: In this case, the husband filed a 
petition for the restitution of conjugal 
rights under Section 9 of the Hindu 
Marriage Act, 1955, after his wife refused 
to live with him despite being married for 
several years. The wife, on the other 
hand, claimed that she had been 
subjected to cruelty by her husband, 
which led to her decision to not cohabit 
with him. 

2. Judgment: The Supreme Court of India 
ruled in favor of the husband and 
ordered the restitution of conjugal rights. 
The court held that under Section 9 of 
the Hindu Marriage Act, either spouse 
could seek the enforcement of conjugal 
rights if the other spouse has withdrawn 
from cohabitation. The court clarified 
that while coercion could not be allowed 
in forcing a spouse to perform marital 
duties, the denial of conjugal rights 
could be a ground for legal action, 
including divorce. 

This case reinforced the idea that the denial of 
conjugal rights is an important issue in 
matrimonial law, as it reflects the breakdown of 

the marital relationship. However, it also 
highlighted that a party seeking restitution must 
prove that the withdrawal of cohabitation was 
without reasonable cause. 

3. Legal Significance: This case is 
significant because it solidified the legal 
concept that conjugal rights are 
enforceable through the courts under 
the Indian legal framework. It also laid 
the foundation for future cases in which 
the courts examined the limits of 
enforcing conjugal rights and the 
circumstances under which they could 
be denied. 

B. K. K. Verma v. Shanti Devi (1973) 

1. Facts: In this case, the husband filed a 
petition under Section 9 of the Hindu 
Marriage Act, 1955 for the restitution of 
conjugal rights. The wife, however, 
contended that she had been subjected 
to cruelty and that her refusal to live with 
her husband was based on justifiable 
grounds. 

2. Judgment: The Delhi High Court in its 
judgment upheld the principle that 
denial of conjugal rights could be a 
ground for divorce, but also noted that 
the rights of the spouses must be viewed 
in light of individual autonomy and the 
well-being of the spouse. The court 
ruled that the husband could not force 
the wife to 

live with him if it could result in harm, physical or 
emotional, to her. Thus, the court found that the 
wife’s denial of conjugal rights could be justified 
under the circumstances of cruelty. 

3. Legal Significance: The ruling in this 
case was significant because it 
introduced a more equitable approach 
to the enforcement of conjugal rights. 
While it reiterated that the denial of 
conjugal rights could justify divorce, the 
court acknowledged that the reasons for 
such denial (such as cruelty or abuse) 
should be carefully examined. It stressed 
the importance of gender sensitivity in 
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marital disputes, especially in cases 
where the wife’s rights and safety were 
at risk. 

This case added a layer of protection for 
individuals, especially women, who might be 
coerced into fulfilling conjugal duties under 
duress. 

C. Sarla Mudgal v. Union of India (1995) 

1. Facts: This case involved the issue of 
bigamy and conjugal rights. The 
petitioner, Sarla Mudgal, challenged the 
legal position of a man who had 
converted to Islam and married a 
second woman without divorcing his first 
wife. The first wife sought justice, as her 
conjugal rights were being denied. 

2. Judgment: The Supreme Court in this 
case ruled that bigamy violated the 
principles of justice and fairness within 
marriage, emphasizing the sanctity of 
marital vows and the legal rights of the 
spouse. The Court also took into account 
the emotional and social ramifications 
of denying conjugal rights and made it 
clear that coercion or cruelty in the 
name of enforcing conjugal rights was 
unacceptable. 

3. Legal Significance: Although this case 
was primarily about bigamy, it was 
significant in the context of conjugal 
rights because it reinforced the idea that 
the rights of spouses to companionship 
and marital duties must be mutually 
respected. The judgment also upheld 
the sanctity of marriage and 
underscored that marriage should not 
be used as a means to exploit or deny 
conjugal rights. 

This case expanded the scope of conjugal 
rights by linking them to equity and fairness, 
especially in the context of multiple marriages 
and spousal duties. 

D. S. Khushboo v. Kanniammal & Ors. (2010) 

1. Facts: The Supreme Court of India in this 
case dealt with the issue of consent in 

marital relationships, particularly 
focusing on the implications of conjugal 
rights. The case was a libel suit brought 
by a woman who had been accused of 
stating that pre-marital sex was not 
immoral. This case indirectly related to 
conjugal rights, as it dealt with the 
autonomy of individuals in marital 
relationships. 

2. Judgment: The Supreme Court ruled 
that the right to personal liberty is a 
fundamental right, including the right to 
engage in intimate relationships based 
on mutual consent. The court 
emphasized that marriage and conjugal 
rights should not infringe upon the 
personal rights and freedoms of an 
individual. 

3. Legal Significance: This case is crucial in 
understanding the evolving 
interpretation of conjugal rights in the 
context of modern marriage. The court's 
focus on individual rights and consent 
reflects the changing 

dynamics in the legal landscape. It set a 
precedent for understanding conjugal rights as 
not just a duty but also a mutual agreement 
between spouses based on respect and 
consent. 

E. Sureshta Devi v. Om Prakash (1991) 

1. Facts: In this case, the wife sought a 
decree for restitution of conjugal rights 
under Section 9 of the Hindu Marriage 
Act, 1955, after her husband had 
withdrawn from cohabitation. The 
husband contended that he was no 
longer willing to live with his wife due to 
her cruelty and ill-treatment. 

2. Judgment: The Supreme Court held that 
the denial of conjugal rights was not an 
automatic justification for divorce. The 
Court stated that while the wife’s claim 
for restitution was valid, the reason for 
the withdrawal of cohabitation (in this 
case, cruelty) needed to be thoroughly 
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examined before any legal action was 
taken. 

3. Legal Significance: This case reinforced 
the notion that the denial of conjugal 
rights does not always result in 
automatic restitution. The court's 
emphasis on carefully examining the 
reasons behind the withdrawal of 
cohabitation was a significant 
development in the interpretation of 
conjugal rights. This judgment also 
acknowledged the importance of 
protecting both spouses from harmful 
relationships, ensuring that the legal 
system does not force individuals into 
unhealthy marriages. 

The case laws discussed above demonstrate 
the evolution of the legal treatment of conjugal 
rights in India. Initially seen as absolute 
obligations within a marriage, conjugal rights 
have become a more nuanced issue, where the 
rights and duties of both spouses must be 
balanced with respect to consent, autonomy, 
and protection from abuse. 

While the enforcement of conjugal rights 
through legal recourse remains an essential 
tool in matrimonial disputes, Indian courts have 
increasingly recognized that individual consent 
and the well-being of both spouses must be 
central to the enforcement of these rights. 
Gender equality and protection against 
coercion have also become vital considerations 
in the interpretation of conjugal rights. 

These cases highlight the shift in the legal 
perspective towards a more progressive and 
consent-based view of conjugal rights, 
reflecting changing social values and the 
growing importance of individual rights within 
marriage. 

IX. Practical Application on Legal Points 
The concept of conjugal rights is not only a 
theoretical aspect of law but also has practical 
implications in real-life matrimonial disputes 
and legal proceedings. The enforcement and 
application of conjugal rights involve various 
legal mechanisms, and understanding these 

can provide insight into the workings of family 
law in India. Below, we explore how conjugal 
rights are applied in practice, the legal 
procedures involved, and the challenges 
associated with enforcing them. 

A. Application of Section 9 of the Hindu 
Marriage Act, 1955 

One of the primary legal provisions dealing with 
conjugal rights is Section 9 of the Hindu 
Marriage Act, 1955, which enables a spouse to 
seek the restitution of conjugal rights in cases 
where the other spouse has withdrawn from 
cohabitation without reasonable cause. The 
practical application of this provision involves 
the following steps: 

1. Petition Filing: The aggrieved spouse 
files a petition for the restitution of 
conjugal rights in the family court. This 
petition must clearly establish that the 
respondent has withdrawn from 
cohabitation without valid justification. 

2. Notice and Hearing: Once the petition is 
filed, the family court issues a notice to 
the respondent. The respondent may 
contest the petition, providing reasons 
for the withdrawal of cohabitation, such 
as cruelty, mental or physical abuse, or 
any other grounds recognized under law. 

3. Court Orders: If the court finds that the 
withdrawal was without reasonable 
cause, it may issue an order for the 
restitution of conjugal rights, compelling 
the respondent to live with the petitioner. 
However, the order is not enforceable by 
force or coercion. The court may only 
direct the couple to resume 
cohabitation, but it does not have the 
power to physically compel the spouse 
to comply. 

4. Enforcement: In practical terms, the 
enforcement of conjugal rights is 
complex. While the court can issue an 
order for restitution, it cannot compel the 
spouse to comply under threat of 
imprisonment. This highlights the 
difficulty in translating the legal concept 
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of conjugal rights into actionable 
practice. 

5. Challenges in Enforcement: Courts often 
encounter challenges in enforcing 
conjugal rights when one spouse refuses 
to comply with the order. In many cases, 
the refusal is based on deep-seated 
emotional or psychological reasons, 
such as fear of abuse or lack of trust in 
the spouse. 

B. Legal Procedure in Divorce Cases 

In the context of divorce law, denial of conjugal 
rights can be a ground for dissolution of 
marriage. The practical application of this 
aspect of law includes the following: 

Grounds for Divorce: Under Section 13 of the 
Hindu Marriage Act, 1955, one of the grounds 
for divorce is the desertion of the spouse for a 
continuous period of at least two years. If one 
spouse has withdrawn from conjugal 
cohabitation without reasonable cause, this 
may be considered desertion, leading to a 
possible divorce. 

1. Proving Desertion: To obtain a divorce 
on the grounds of desertion, the 
petitioner must prove that: 

a. The respondent has voluntarily 
withdrawn from cohabitation. 

b. The withdrawal has lasted for a 
continuous period of at least two years. 

c. There was no justifiable reason for the 
withdrawal, such as cruelty or mutual 
consent. 

2. Impact on Alimony: In cases where a 
divorce is granted based on the denial of 
conjugal rights, the court may also 
decide on issues of alimony or 
maintenance. If one spouse is found to 
be at fault for the breakdown of the 
marriage, it may impact the financial 
obligations and compensation. 

C. Application in Maintenance and Alimony 
Cases 

Conjugal rights also indirectly influence 
maintenance and alimony cases. When one 

spouse denies the other the fulfillment of 
conjugal duties, this can affect the court’s 
decision regarding maintenance. Practical 
considerations include: 

1. Spousal Maintenance: In situations 
where a spouse has withdrawn from 
cohabitation without reasonable cause, 
the aggrieved spouse may be entitled to 
maintenance under Section 125 of the 
Criminal Procedure Code (CrPC), 
especially if they are unable to sustain 
themselves financially. The court may 
award monthly maintenance to the 
spouse who has been denied conjugal 
rights and is financially dependent on 
the other. 

2. Impact of Denial of Conjugal Rights: If 
the denial of conjugal rights is due to 
cruelty or abuse, the court is likely to take 
this into account when considering the 
financial rights of the affected spouse. It 
may order that the spouse refusing 
cohabitation pay alimony to the other 
party. 

D. Social Impact of Legal Enforcement 

The practical application of conjugal rights also 
has significant social consequences. The legal 
recognition of conjugal rights and their 
enforcement has a direct bearing on marital 
relationships and the social structure of 
families. In practice, enforcing conjugal rights 
can affect the following: 

1. Family Dynamics: The court’s 
involvement in marital disputes over 
conjugal rights can strain family 
relations. Legal battles over such issues 
may exacerbate emotional conflict 
between the spouses, leading to a 
breakdown in the family structure. 
Courts often encourage reconciliation 
and counseling to avoid such outcomes. 

2. Social Stigma: In some social contexts, 
especially in conservative families, legal 
action to enforce conjugal rights may 
carry a social stigma. This can affect the 
reputation of the parties involved, 
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particularly women, who may be socially 
judged for seeking legal recourse in 
marital matters. 

3. Gender Sensitivity: The gender 
dynamics involved in the denial of 
conjugal rights often result in differing 
experiences for men and women. Courts 
must apply gender-sensitive 
approaches to ensure that women are 
not coerced into relationships where 
they face abuse or exploitation. 

4. Gender Equality: The application of 
conjugal rights in law also has 
implications for the gender equality 
movement. Courts must balance the 
rights of both spouses, ensuring that 
one partner does not use legal avenues 
to coerce or manipulate the other into 
fulfilling conjugal duties against their will. 

E. Challenges in Implementing Conjugal Rights 

While the Hindu Marriage Act and other legal 
frameworks provide mechanisms for the 
enforcement of conjugal rights, these rights 
face significant challenges in practical 
application. These include: 

1. Voluntary Compliance: The voluntary 
nature of cohabitation means that no 
one can be physically compelled to live 
with a spouse against their will. Even if a 
court orders restitution of conjugal rights, 
the spouse may continue to refuse to 
live together. This raises questions about 
the effectiveness of the legal remedy. 

2. Socio-cultural Barriers: In some 
communities, the denial of conjugal 
rights is seen as a matter of personal 
choice rather than a legal issue. The 
legal system may face resistance in 
implementing conjugal rights due to 
cultural norms and personal beliefs that 
prioritize family privacy over legal 
intervention. 

3. Psychological and Emotional Barriers: 
Marital breakdown often involves 
emotional and psychological factors 
that cannot be resolved through legal 

means alone. Couples may be unwilling 
to live together due to reasons such as 
mental cruelty, infidelity, or lack of 
affection, which cannot be resolved by a 
court order alone. 

4. Alternative Dispute Resolution: Courts 
increasingly encourage couples to 
resolve marital disputes through 
mediation or counseling before 
resorting to litigation. This can be 
particularly beneficial in cases involving 
conjugal rights, as it allows for a more 
amicable resolution without forcing one 
party to cohabit against their will. 

The practical application of conjugal rights in 
legal proceedings reflects a complex interplay 
of law, culture, and personal relationships. 
While the Indian legal system provides clear 
mechanisms for the enforcement of conjugal 
rights, including through family courts and 
maintenance proceedings, real-world 
challenges such as voluntary compliance, 
socio-cultural norms, and emotional factors 
complicate their implementation. 

Understanding the practical application of 
conjugal rights requires recognizing the 
limitations of legal enforcement and the 
importance of alternative dispute resolution 
methods. It also highlights the need for a more 
nuanced and gender-sensitive approach to 
ensure that both spouses' rights and well-being 
are protected within the framework of marriage. 

X. Criticisms & Challenges 
The concept of conjugal rights in Indian law, 
especially under the Hindu Marriage Act, 1955, 
and similar statutes, has been a subject of 
intense debate and criticism over the years. 
While the legal provision aims to protect the 
rights of spouses within marriage and promote 
marital harmony, it is fraught with several 
challenges and criticisms. These challenges 
reflect both the limitations of the legal system 
and the sociocultural factors at play in Indian 
society. 
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Here, I explore the primary criticisms and 
challenges surrounding the legal framework of 
conjugal rights: 

A. Violation of Personal Liberty and Autonomy 

One of the most significant criticisms of the law 
governing conjugal rights is that it violates 
personal liberty and autonomy of individuals, 
particularly the spouse who may be compelled 
to live with someone against their will. 

1. Personal Freedom: The legal provision 
that mandates the restitution of 
conjugal rights places a significant 
burden on the individual’s freedom of 
choice. If one spouse wishes to withdraw 
from the relationship due to reasons 
such as mental cruelty, incompatibility, 
abuse, or lack of affection, they are 
essentially compelled by law to re-enter 
cohabitation, which may not be in their 
best interest. 

2. Freedom of Choice in Marriage: 
Marriage, ideally, should be a 
partnership between individuals who 
mutually decide to live together. Forcing 
a spouse to live together through legal 
means, even if one party does not want 
it, undermines the freedom of choice 
that individuals should have in matters 
of their personal lives. 

3. Ethical Concerns: It raises ethical 
concerns about whether the state 
should intervene in personal 
relationships. Critics argue that marriage 
is a personal contract between two 
individuals, and compelling a spouse to 
cohabit can lead to emotional harm, 
including further abuse or psychological 
trauma. 

B. Lack of Enforcement Mechanism 

Another major challenge in the application of 
conjugal rights is the lack of effective 
enforcement mechanisms. While courts can 
issue orders for restitution of conjugal rights, 
they cannot enforce compliance. 

1. Inability to Force Physical Co-
habitation: The court's order for 
restitution of conjugal rights may not be 
practically enforceable because the law 
does not permit the use of physical force 
or coercion. If one spouse refuses to 
cohabit, the court cannot compel them 
to do so forcibly. The spouse’s refusal to 
comply, even after a court order, is a 
critical limitation. 

2. No Legal Consequences for Non-
Compliance: If a spouse refuses to 
comply with the restitution order, the 
other party may not have immediate 
legal recourse. The lack of punishment 
for disobedience further weakens the 
practical application of conjugal rights. 

3. Emotional and Psychological Barriers: 
Even if one spouse agrees to live 
together after a legal order, emotional 
and psychological barriers may still 
exist, preventing a meaningful 
reconciliation. In such cases, the law 
cannot force the restoration of affection 
or harmony in the relationship. 

C. Gender Bias and Misuse of Law 

Critics argue that the law governing conjugal 
rights is gender-biased and can be misused, 
particularly in cases where the wife seeks 
restitution. In many situations, women may face 
coercion or harassment from their husbands 
under the guise of invoking conjugal rights. 

1. Patriarchal Control: In a patriarchal 
society, conjugal rights can be misused 
by husbands as a tool to assert control 
over their wives. A wife may feel 
pressured to comply with her husband's 
demands for conjugal cohabitation, 
even if it places her in a vulnerable 
situation or exposes her to domestic 
violence or abuse. 

2. Lack of Autonomy for Women: Women 
may be forced into the relationship 
against their will, especially in cases 
where there are existing issues of 
domestic abuse or unilateral control in 
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the marriage. The law, which is intended 
to protect the rights of both spouses, can 
be misused by one partner to dominate 
or coerce the other into physical 
cohabitation. 

3. Male Domination in Legal Recourse: 
Men, on the other hand, might misuse 
the law to harass or control their wives 
by invoking conjugal rights, especially in 
contested divorce cases. This can 
prolong the legal battle and increase the 
emotional trauma for the wife. 

D. The Concept of Coercion and the Absence of 
Psychological Considerations 

The issue of coercion is a significant concern in 
the practical application of conjugal rights. The 
law primarily considers the physical aspect of 
cohabitation, but it does not adequately 
address the emotional and psychological 
dimensions of the relationship. 

1. Psychological Abuse: Forcing a spouse 
to cohabit after a prolonged period of 
separation can lead to further 
psychological trauma. Forcing a person 
into a marriage that is no longer 
emotionally or psychologically fulfilling is 
not conducive to a healthy relationship. 
It overlooks emotional harm and 
psychological distress, which can be 
more damaging than physical harm. 

2. Lack of Counseling Support: In practice, 
the legal system does not provide 
adequate counseling or mediation 
services for couples facing marital 
conflicts. Forcing cohabitation without 
addressing the underlying emotional or 
psychological reasons for separation 
can result in greater discord and can 
even exacerbate the existing problems 
within the marriage. 

E. Misinterpretation of Conjugal Rights in 
Matrimonial Cases 

Conjugal rights have often been misunderstood 
or misapplied in divorce and maintenance 
cases. Courts may sometimes fail to distinguish 
between genuine reasons for withdrawal and 

situations where one spouse might be avoiding 
cohabitation due to abuse, cruelty, or 
desertion. 

1. Lack of Clarity in Application: In 
practice, there is often ambiguity in how 
the concept of conjugal rights is applied 
in the judicial process. Courts may 
sometimes rely too heavily on the 
mechanical aspect of cohabitation (i.e., 
living together) and ignore the 
underlying issues of emotional abuse, 
mental cruelty, or intimate partner 
violence. This can lead to the wrongful 
imposition of cohabitation orders, where 
the root causes of the breakdown are 
not adequately addressed. 

2. Long Duration of Legal Proceedings: In 
many instances, the lengthy duration of 
legal proceedings before a court issues 
an order for restitution leads to 
additional emotional and financial 
stress on both parties. The delay in 
resolving disputes can cause irreparable 
damage to the marriage, further 
alienating the spouses and making 
cohabitation impossible. 

F. Socio-Cultural Resistance to Legal 
Enforcement 

The application of conjugal rights often faces 
resistance from traditional and cultural norms 
that view marriage as a patriarchal institution. 
Many people in India still view marriage as a 
traditional bond that should not be interfered 
with by state mechanisms. 

1. Social Stigma: In certain communities, 
especially conservative ones, seeking 
legal recourse for conjugal rights can be 
viewed as a shameful act. The public 
exposure of marital issues in court can 
lead to a loss of reputation and social 
stigma, particularly for women. This 
resistance discourages many from 
seeking legal remedies for the denial of 
conjugal rights. 

2. Cultural Acceptance of Coercion: In 
some cases, societal norms may 

https://ijlr.iledu.in/
https://iledu.in/


 

 

1048 | P a g e             J o u r n a l  H o m e  P a g e  –  h t t p s : / / i j l r . i l e d u . i n /   

INDIAN JOURNAL OF LEGAL REVIEW [IJLR – IF SCORE – 7.58] 

VOLUME 4 AND ISSUE 4 OF 2024  

APIS – 3920 - 0001 (and)   ISSN - 2583-2344 

Published by 

Institute of Legal Education 

https://iledu.in 

condone coercive practices within 
marriage, such as emotional 
manipulation, control, or even physical 
violence, all in the name of preserving 
marital harmony. Legal provisions that 
protect conjugal rights may 
inadvertently perpetuate such norms by 
failing to address the deeper issues 
within marriage. 

G. Ineffectiveness in Cases of Domestic 
Violence 

Finally, the concept of conjugal rights becomes 
problematic in situations where domestic 
violence is involved. For individuals in abusive 
relationships, the right to cohabitation 
becomes a source of danger rather than a 
means of restoring marital harmony. 

1. Abuse and Cruelty: Forcing a spouse to 
live with an abusive partner, especially in 
cases of domestic violence, can 
compound the harm. The law’s focus on 
the restoration of conjugal rights, without 
considering the safety of the spouse, is a 
fundamental flaw. The legal framework 
needs to prioritize protection from 
abuse over the enforcement of conjugal 
cohabitation. 

2. Survivor's Rights: Domestic violence 
survivors may be further victimized by 
the imposition of conjugal cohabitation 
orders, as these orders fail to account for 
the trauma and fear experienced by the 
survivor. Legal protections in such cases 
should focus on safety and autonomy, 
rather than restoring cohabitation.  

While the legal concept of conjugal rights aims 
to protect the sanctity of marriage and ensure 
that both spouses fulfill their marital obligations, 
it faces several criticisms and challenges that 
hinder its effective application. Issues such as 
the violation of personal liberty, the lack of 
enforcement mechanisms, gender biases, and 
the failure to consider psychological and 
emotional factors make the legal enforcement 
of conjugal rights highly problematic. 

Addressing these challenges requires a more 
holistic approach that balances the legal, 
emotional, and psychological aspects of 
marriage. The legal system must ensure that 
individual autonomy and personal safety are 
respected, particularly in cases of abuse, and 
that conjugal rights are enforced in a way that 
is fair, just, and sensitive to the needs of both 
spouses. 

XI. Impact on Society 
The recognition and enforcement of conjugal 
rights have profound implications for society. 
On the one hand, they promote marital stability 
and ensure that spouses fulfill their duties. On 
the other hand, they perpetuate traditional 
gender norms, which may be increasingly seen 
as out of step with modern views on marriage 
and equality. 

In contemporary Indian society, there is a 
growing push for gender equality, and the 
application of conjugal rights is under scrutiny. 
As views on marriage and consent evolve, there 
is a need for a more progressive and equitable 
approach to enforcing these rights, with a focus 
on mutual consent and protection from 
coercion. 

XII. Legal Interpretation in the Global World 
The concept of conjugal rights, as governed by 
national legal systems, is subject to different 
interpretations and applications across the 
globe. While the general principle is that both 
spouses in a marriage should have the right to 
live together and fulfill marital duties, the legal 
approach to enforcing and interpreting these 
rights varies significantly between countries, 
influenced by local cultures, legal traditions, and 
societal norms. This section explores how 
conjugal rights are perceived and applied in 
different parts of the world, examining the 
global legal landscape and highlighting 
significant differences, similarities, and 
international influences. 

A. The Universal Framework of Human Rights 

At the international level, the United Nations 
Declaration of Human Rights and other global 
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treaties offer a broad framework for human 
rights protection. However, there is no direct 
reference to conjugal rights in most human 
rights treaties. Instead, the right to marry and 
the right to choose one’s spouse are 
recognized as part of freedom of marriage. 

1. Universal Declaration of Human Rights 
(UDHR): Article 16 of the UDHR 
establishes the right to marry and found 
a family, emphasizing that both men 
and women have the right to enter into 
marriage with full consent. While the 
UDHR does not explicitly mention 
conjugal rights, it implies that any 
marriage should be based on mutual 
consent, and no person should be forced 
into marital cohabitation. 

2. International Covenant on Civil and 
Political Rights (ICCPR): Similarly, the 
ICCPR stresses individual rights, 
including the freedom from coercion in 
marriage, underlining the importance of 
consent in marriage and family life. The 
application of conjugal rights in 
international law is inherently bound by 
these principles of personal freedom 
and autonomy, and enforcement that 
ignores these values is generally seen as 
a violation of human rights. 

Despite these universal provisions, many 
countries have different cultural, religious, and 
social views on marriage, which influence how 
conjugal rights are interpreted and applied in 
their respective legal systems. 

B. Common Law Jurisdictions 

In common law jurisdictions, particularly those 
influenced by the English legal system, the 
concept of conjugal rights has historically been 
recognized under the law of restitution of 
conjugal rights. These legal systems have 
continued to maintain such laws, albeit with a 
focus on voluntary consent and personal 
autonomy. 

1. United Kingdom: In the UK, the law of 
restitution of conjugal rights was once 

a powerful tool, where a spouse could 
seek a court order to compel the other 
spouse to return to the marital home. 
However, this law has largely been 
abolished in the UK (in 1970 with the 
Matrimonial Proceedings and Property 
Act), as it was deemed a violation of 
personal autonomy. The UK courts 
today focus on issues of divorce and 
separation rather than forcing 
cohabitation. 

2. United States: In the United States, the 
right to marital cohabitation is 
considered part of the broader 
discussion around marital rights, but 
U.S. law places less emphasis on the 
enforcement of conjugal rights. 
American courts focus on spousal 
obligations in divorce cases and rely on 
property division, maintenance, and 
child custody laws more than on 
conjugal rights in the traditional sense. 
That said, the idea of mutual affection 
and physical union remains integral to 
marriage in the context of marital 
obligations under family law. 

C. Civil Law Jurisdictions 

In civil law jurisdictions, particularly in 
countries following the Napoleonic Code or the 
German Civil Code, the approach to conjugal 
rights tends to be more integrated into marital 
laws. 

1. France: Under French civil law, marriage 
is a contract between two parties, and 
while conjugal cohabitation is expected, 
it is not as strongly enforced as in earlier 
legal frameworks. Divorce or separation 
is seen as the preferred solution for 
resolving disputes about conjugal rights, 
with the French system focusing on 
mutual consent in the breakdown of 
marriage. In fact, French law places 
significant importance on the individual 
autonomy of both spouses, allowing 
them to freely choose whether or not to 
live together. 
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2. Germany: German family law 
emphasizes the protection of the family 
unit, but similar to France, mutual 
consent is required for cohabitation. The 
German system does not force conjugal 
relations, recognizing the psychological 
and emotional aspects of marriage. 
German courts, therefore, would focus 
on resolving issues of separation or 
divorce through mediation rather than 
compelling cohabitation. 

D. Religious Influences on Conjugal Rights 

Religious laws and beliefs significantly influence 
the interpretation and application of conjugal 
rights in various regions, particularly in countries 
where Sharia law or Hindu marriage laws 
prevail. 

1. Islamic Jurisprudence: Under Sharia 
law, conjugal rights are considered an 
obligation for both husband and wife, 
but the legal framework is more focused 
on the rights and duties of each spouse 
rather than compulsory cohabitation. 
Islamic law emphasizes mutual respect, 
understanding, and sexual rights within 
marriage, recognizing the right of both 
spouses to sexual intimacy and 
companionship. However, the law does 
not force a wife to live with an abusive or 
neglectful husband, and a husband can 
seek divorce or khula (divorce initiated 
by the wife) in cases of neglect or harm. 

2. Jewish Law: Halakha (Jewish law) 
recognizes the concept of conjugal 
rights, but it also emphasizes the 
importance of emotional well-being 
and consent. A husband is expected to 
provide his wife with affection, financial 
support, and sexual rights, but similar to 
Islamic law, the wife has the right to seek 
divorce if these rights are not respected. 

3. Hindu Law: Under Hindu marriage laws, 
particularly the Hindu Marriage Act, 
1955, conjugal rights are seen as part of 
the marital obligations of both spouses. 
However, unlike Islamic or Jewish law, 

Hindu law has a more secular 
interpretation, focusing on 
reconciliation rather than compulsory 
cohabitation. Hindu law provides a 
remedy for the restoration of conjugal 
rights but does not force physical 
cohabitation. The law allows for divorce 
if one spouse is found to be guilty of 
mental cruelty or desertion, which are 
often the reasons for conjugal rights 
being denied. 

E. Challenges in the Global Context 

While global legal systems vary in their 
interpretation and enforcement of conjugal 
rights, there are several common challenges: 

1. Cultural Relativism: Different societies 
have differing views on marriage, 
cohabitation, and personal autonomy. 
While some cultures view marriage as 
an unbreakable bond that should 
always be preserved, others emphasize 
individual freedom and consent. This 
leads to tensions between universal 
human rights and cultural practices 
that may not align with these rights. 

2. Legal Pluralism: In countries with 
multiple legal systems, such as India 
(where personal laws based on religion 
coexist with civil laws), the application of 
conjugal rights may vary depending on 
the individual's religious background. 
This creates a challenge for creating 
uniform legal standards that ensure fair 
and equal treatment for all spouses, 
regardless of their religion or personal 
belief system. 

3. Gender Bias: Globally, gender bias 
remains an issue in the interpretation 
and enforcement of conjugal rights. In 
many countries, laws surrounding 
marriage still tend to be patriarchal, 
giving greater power to men in marital 
relationships. Conjugal rights can, 
therefore, be misused to control or 
coerce spouses, especially women, into 
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relationships they do not wish to remain 
in. 

4. Technological and Social Change: With 
globalization, modern family dynamics 
are shifting. There is an increasing 
emphasis on individual autonomy, 
same-sex marriages, and non-
traditional relationships. These changes 
challenge traditional interpretations of 
conjugal rights, and legal systems 
around the world are being forced to 
adapt to more inclusive and progressive 
views on marriage and relationships. 

The legal interpretation of conjugal rights in 
the global context reflects a balance between 
individual autonomy and the societal 
expectation of marital duties. While many legal 
systems around the world still enforce the 
restoration of conjugal rights, modern trends 
indicate a shift towards recognizing consent, 
personal freedom, and protection from 
coercion as fundamental principles. Global 
human rights standards, cultural factors, and 
religious doctrines all contribute to shaping the 
way conjugal rights are perceived and 
enforced, with each legal system trying to 
navigate between tradition and the evolving 
understanding of human dignity and freedom 
in marriage. 

XIII. Conclusion 
Summarize the key points discussed in the 
paper, offering a final reflection on the 
relevance of conjugal rights in contemporary 
society and Indian law. 

The concept of conjugal rights, while rooted in 
tradition, continues to evolve within the 
framework of modern Indian law. As society 
progresses towards greater gender equality 
and individual freedoms, the interpretation of 
conjugal rights must adapt to reflect these 
changes. The enforcement of these rights, when 
handled sensitively, can contribute to stronger, 
more balanced relationships. However, a critical 
examination of the challenges and criticisms 
associated with conjugal rights reveals the 
need for reforms to ensure that individual 

dignity and consent are upheld in marital 
relationships. 
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