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ABSTRACT

How do we navigate the complex interplay between freedom of speech and the imperative to
combat hate speech in India? This paper embarks on a multidimensional exploration, traversing the
legal, digital, and societal landscapes to unravel the intricacies of hate speech regulation in the
country. Delving into the labyrinthine corridors of legislation and jurisprudence, it scrutinizes the
contours of hate speech laws, constitutional safeguards, and pivotal judicial pronouncements. But as
the digital age ushers in unprecedented challenges, how do we regulate hate speech in the vast and
nebulous realm of cyberspace? This inquiry navigates through jurisdictional conundrums, the
transformative influence of online intermediaries, and the blurred boundaries of digital discourse.

Beyond the legal realm, the paper illuminates the societal reverberations of hate speech, probing its
corrosive impact on marginalized communities and the delicate fabric of societal cohesion. Yet,
amidst these challenges, how do we forge a path forward? From legislative reforms to grassroots
initiatives, it explores a spectrum of strategies aimed at fostering inclusivity, nurturing digital literacy,
and cultivating empathetic dialogue. As the symphony of voices resounds across the digital ether,
how do we harmonize the cacophony of conflicting interests and aspirations? This paper aspires to
provide a resonant chord, weaving together insights from legal precedents, digital dynamics, and
societal perspectives to chart a course towards a more equitable and compassionate society. In its
essence, this paper is not merely an academic pursuit but a clarion call for collective introspection
and concerted action. How do we reconcile the soaring ideals of free speech with the imperative to
confront hate speech? Join us on this odyssey as we navigate the enigmatic waters of freedom,
expression, and the quest for a more just and harmonious society. In 2023, India recorded 668
documented hate speech events that targeted Muslims, according to a report released by India Hate
Lab, a Washington DC-based group that documents hate speech against India’s religious minorities.
The report, titled ‘Hate Speech Events in India’, noted that while 255 events took place in the first half of
2023, “the number rose to 413 in the second half of the year, a 62% increase”. India is characterized by
abundant cultural, linguistic, and religious diversity. The importance of understanding the impact of
hate speech in this context should not be underestimated. Hate speech might have a dramatic effect
on social harmony, individual well-being, and the democratic fabric of a nation, with a
disproportionate impact on minorities and marginalized communities. Researchers agree that
exposure to hate speech may be associated with political radicalization and political violence.
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Hate speech has historically been understood
to be an important causal factor in driving
severe atrocities towards communities,
including massacres and genocides. It plays a
critical role in incubating hatred towards a
group, effectively building in-group solidarity
and demonizing out-groups while also acting
as a means of intimidation. Collective hatred for
the out-group by targeted dehumanization
may effectively legitimize violence towards
them by portraying them as an aggressive
threat.

Keywords - Hate speech, freedom of speech
and expression, censorship, defamation, 19(1) (a)

DEFINING HATE SPEECH IN INDIAN CONTEXTS

. Interpretation of hate speech within
Indian jurisprudence

Hate speech in India is stated as an incitement
to hatred primarily against a group of persons
defined in terms of race, ethnicity, gender,
sexual orientation, religious belief and the like.
But not in criminal provisions that are
responsible but then this lack was justified with
the 267" report of Law Commission of India in
2017.

It occupies a unique position within its
constitutional and legal framework. While the
right to freedom of speech and expression is a
cornerstone of democratic values under Article
19(1)(a) of the Constitution, it is not an absolute
right. Article 19(2) imposes reasonable
restrictions to safeguard public order, decency,
morality, and the sovereignty and integrity of
India. Indian jurisprudence has gradually
shaped the understanding of hate speech
through legislative statutes and landmark
judicial interpretations. These interpretations
highlight the judiciary's attempts to balance
free expression with the collective need to
maintain societal harmony in a diverse nation.
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The Supreme Court has been instrumental in
refining the contours of hate speech. A
significant precedent was set in Shreya Singhal
v. Union of India (2015), where the court struck
down Section 66A of the Information
Technology Act, 2000. The provision criminalized
offensive online content but was deemed overly
broad and vague, potentially curtailing
legitimate speech. The court emphasized that
hate speech must incite violence or disrupt
public order to warrant restriction, thereby
distinguishing it from mere offensive or
disagreeable content. This judgment
underscored the importance of precision in
defining hate speech to avoid infringing on
fundamental freedoms.

In Amish Devgan v. Union of India (2020), the
Supreme Court further elaborated on the
contextual nature of hate speech. The case
involved allegations of hate speech against a
journalist accused of using derogatory
language against a religious figure. The court
clarified that hate speech must be interpreted
by examining intent, the likely impact on the
audience, and whether it incites enmity or
threatens public peace. The ruling reinforced
that context, audience perception, and the
proximity between speech and potential harm
are critical factors in determining culpability.

. Factors considered in determining hate
speech (e.g., intent, context, impact)

Determining hate speech involves analyzing
several interconnected factors that help
differentiate harmful expressions from those
protected under free speech. The Indian
judiciary evaluates hate speech through a
multifaceted lens, emphasizing intent, context,
and impact, among other considerations. This
approach ensures that restrictions are applied
judiciously and do not arbitrarily infringe on
fundamental rights.
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The intent behind the speech plays a pivotal
role in its classification. Courts consider whether
the expression was aimed at inciting enmity,
hostility, or discrimination against a specific
individual or group. Malice or a deliberate
attempt to provoke violence often signals hate
speech. For instance, statements targeting a
community during communal tensions are
likely to reveal an intent to escalate discord
rather than foster constructive dialogue. The
judiciary refrains from penalizing speech merely
because it offends; instead, it assesses whether
the speech seeks to harm societal harmony
intentionally.

The context of the expression is equally crucial.
Words that might be deemed hateful in one
situation could be considered permissible in
another. Context includes the societal, cultural,
and political environment in which the speech
occurs. For example, during an election rally,
inflammmatory statements targeting a rival
community might have far-reaching
consequences compared to similar rhetoric in a
private setting. Courts also evaluate the
proximity of the speech to incidents of violence
or unrest, as these often amplify the adverse
effects of hate speech.

Finally, the impact of the speech is a
determining factor. Speech that triggers
tangible harm, such as riots, violence, or
marginalization of vulnerable groups, is more
likely to be classified as hate speech. This
consideration is rooted in the principle that
speech must not only have the potential to
offend but also demonstrate a real and
imminent danger to public order or individual
safety. For instance, a social media post inciting
mob violence often demonstrates a direct
correlation between expression and harm,
warranting legal intervention.
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These factors work in conjunction to provide a
robust framework for adjudicating hate speech
cases. By focusing on intent, context, and
impact, Indian jurisprudence aims to protect
individual rights while ensuring that speech
does not destabilize societal peace or
jeopardize vulnerable groups'’ security.

. Comparative analysis with
international definitions and standards

India's hate speech laws are more expansive
compared to international standards. Globally,
the International Covenant on Civil and Political
Rights (ICCPR) allows restrictions on speech
that incites violence or discrimination but
emphasizes that such restrictions must be
necessary and proportionate.

In comparison, India’s laws, like Section 153A
and 295A of the IPC, are broader, focusing on
maintaining public order and protecting
religious harmony, which can be seen as more
restrictive  than international standards
prioritizing freedom of expression.

European countries also regulate hate speech
but with narrower definitions aimed at
preventing violence or hate crimes, while U.S.
law offers the broadest protection for speech,
limiting regulation only when it directly incites
violence. Overall, India’'s approach shares
common ground with international norms but
leans more heavily towards regulation to
maintain public peace and order.
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CHALLENGES OF REGULATING HATE SPEECH IN
DIGITAL SPACES

. Proliferation of hate speech on social
media platforms

In the past decade, the legal-regulatory
terminology of hate speech has become an
important category in efforts to recognize
aggressive speech expanding on online media.
This has drawn on the longer legal debates on
speech restrictions (Nockleby, 2000; Warner &
Hirschberg, 2012). Although differences exist
among legal traditions as well as within
scholarly discussions, a common element
throughout the discourse is that hate speech
involves disparagement of other groups based
on their belonging to a particular group of
collective identity.

° Jurisdictional issues and cross-border
enforcement challenges

Jurisdictional issues and  cross-border
enforcement  challenges are  significant
obstacles in regulating hate speech, particularly
in the digital era. The global nature of the
internet means that content posted in one
country can have an impact in others, leading
to complexities in enforcement. Each country
has its own legal framework for hate speech,
with varying definitions and restrictions. For
instance, while India has strict laws under
Sections 153A and 295A of the IPC, other
countries, like the U.S,, offer broader protections
for free speech, creating conflicts when the
same content crosses borders.

The primary challenge is determining
jurisdiction, as content hosted in one country
may be accessible globally. This makes it
difficult for Indian authorities to act against hate
speech that originates outside the country.
International cooperation is often required, but
legal frameworks such as the Mutual Legal
Assistance Treaty (MLAT) are slow and
complicated, making swift enforcement difficult.

855 | Page

Moreover, anonymity on the internet adds
another layer of difficulty. Users can hide their
identities through VPNs or fake profiles,
complicating the identification of offenders.
Social media companies also face pressure, as
they often operate in jurisdictions with stronger
free speech protections, making it challenging
to comply with takedown orders from countries
like India.

. Role of intermediaries and liability
under the IT Act

Under the Information Technology Act, 2000 (T
Act), intermediaries such as social media
platforms, internet service providers, and online
marketplaces are granted immunity from
liability for third-party content they host,
transmit, or store. Section 79 of the IT Act
provides this safe harbor provision, meaning
intermediaries are not held responsible for
content unless they have actual knowledge of
its illegal nature and fail to act. This immunity
encourages the growth of digital platforms
while placing the responsibility for content
regulation on individual users.

However, intermediaries are still required to
follow due diligence procedures, including
responding to complaints and removing
harmful content like hate speech upon
receiving a court order or government directive.
The Information Technology (Intermediary
Guidelines and Digital Media Ethics Code) Rules,
2021 introduced stricter obligations, requiring
intermediaries to appoint grievance officers, act
quickly to remove harmful content, and trace
the originators of certain messages, especially
hate speech.
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Failure to comply with these obligations results
in the loss of safe harbor protection, making
intermediaries liable for illegal content shared
on their platforms. Despite these measures,
concerns persist regarding overreach, potential
censorship, and the pressure on platforms to
remove content rapidly to avoid legal
consequences. Ultimately, the role of
intermediaries under the IT Act and related rules
is to ensure compliance while balancing free
expression and the need to prevent harmful
speech.

LEGAL RESPONSES TO ONLINE HATE SPEECH

. Government initiatives and legislative
amendments targeting online hate speech

The Indian government has introduced several
initiatives to combat online hate speech,
focusing on regulation and accountability for
digital platforms. The Information Technology
(Intermediary Guidelines and Digital Media
Ethics Code) Rules, 2021 require social media
platforms to take down harmful content,
including hate speech, within 36 hours of
receiving a complaint. Platforms are also
mandated to appoint compliance officers and
ensure accountability.

The Hate Crimes and Hate Speech Bill, 2022
proposes stricter penalties for individuals and
groups spreading hate speech, particularly on
digital platforms, and aims to ensure quicker
enforcement.

Additionally, provisions in the Indian Penal Code
(IPC), like Sections 153A and 295A, are used to
address hate speech that incites violence or
promotes religious hostility. These measures
represent the government's effort to regulate
online content and prevent the spread of
harmful, discriminatory speech while balancing
free expression.
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. Case studies of notable prosecutions or
actions against digital hate speech

Several high-profile cases in India have
highlighted the legal actions taken against
individuals or platforms involved in digital hate
speech. These cases demonstrate the growing
efforts of the Indian government and judiciary
to address online hate speech.

Amish Devgan v. Union of India (2020)
In this case, television anchor Amish Devgan
was booked for hate speech after making
inflammmatory remarks about a religious
community on his show. The Supreme Court
dismissed a petition for anticipatory bail, ruling
that Devgan’s statements could incite violence.
The case underscored the need for
accountability of public figures, especially in the
digital age, where their statements can quickly
go viral and incite widespread harm. Devgan
was later granted conditional relief, but the
case marked a significant example of the
state’s willingness to prosecute hate speech in
digital spaces.

Facebook and WhatsApp’'s Role in the 2020
Delhi Riots
Social media platforms like Facebook and
WhatsApp were heavily scrutinized for their role
in the spread of hate speech during the 2020
Delhi riots. Content shared on these platforms
allegedly incited violence and targeted specific
communities. In  response, the Indian
government issued several notices to social
media companies, urging them to comply with
the Intermediary Guidelines and Digital Media
Ethics Code (2021). Although no direct
prosecution of these platforms occurred, the
case highlighted the challenges in holding
platforms accountable and the importance of
regulatory frameworks to manage digital hate
speech.
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Tweep and Twitter's Failure in 2021 (Twitter and
the Sedition Case)
In 2021, a user posted a tweet accusing Indian
politicians of being involved in a communal
conspiracy, which led to widespread hate
speech targeting specific religious groups. The
Delhi Police filed a case under Section 153A of
the IPC, promoting enmity between groups.
Twitter was questioned for its role in allowing
the tweet to remain live despite multiple reports
of hate speech. The case demonstrated the
growing pressure on intermediaries to actively
monitor and take down content to avoid legal
consequences, highlighting the accountability
of digital platforms in the battle against hate
speech.

These cases reflect how digital hate speech can
have serious legal implications and highlight
ongoing efforts in India to regulate online
speech while holding individuals and platforms
accountable.

° Effectiveness of content moderation
policies and user reporting mechanisms

Content moderation policies and user reporting
systems are key to combating hate speech
online. Platforms use automated tools and
human moderators to identify and remove
harmful content. Automated systems often miss
contextual nuances, while human moderators
are overwhelmed by the volume of content,
leading to delays and inconsistencies.

User reporting allows individuals to flag harmful
content, but its effectiveness depends on how
quickly platforms act and the clarity of reporting
guidelines. Some platforms, like WhatsApp,
struggle with the rapid spread of hate speech in
group chats.

While India’s Intermediary Guidelines and Digital
Media Ethics Code (2021) require faster action
on flagged content, challenges remain in
ensuring consistent and proactive moderation.
Overall, content moderation is essential but still
evolving to effectively address hate speech.
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SOCIETAL IMPLICATIONS OF HATE SPEECH IN
INDIA

. Impact on marginalized communities
and minority groups

Online hate speech disproportionately affects
marginalized communities and minority groups,
amplifying their existing vulnerabilities. Hate
speech targeting religious, ethnic, or social
identities can cause significant psychological
harm, leading to anxiety, fear, and alienation.
For instance, members of minority religious
communities in India often face emotional
distress from online content that insults or
vilifies their beliefs or culture.

Moreover, online hate speech can incite
violence in the physical world. The 2020 Delhi
riots were partly fueled by hateful content
shared on social media platforms, which spread
misinformation and stoked communal tensions.
Such incidents show how online hate speech
can escalate into real-world harm, resulting in
injuries, loss of life, and social unrest.

The impact extends beyond emotional and
physical harm, as hate speech also fosters
discrimination in societal settings, such as
workplaces, schools, and public spaces.
Negative stereotypes and prejudices reinforced
through online hate speech can lead to
marginalization in these areas, creating barriers
for minority groups in accessing opportunities
and fair treatment.
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. Rise of online hate groups and
cyberbullying incidents

The internet has seen a significant rise in online
hate groups that use digital platforms to spread
harmful  ideologies and target specific
communities. These groups often operate on
social media, forums, and messaging apps,
recruiting members and organizing campaigns
that promote discrimination, violence, or
harassment. They use targeted hate speech to
rally support and perpetuate  division,
sometimes leading to offline violence or hate
crimes. In Indiq, for example, communal groups
on platforms like Facebook have been accused
of inciting religious tensions.

Alongside hate groups, cyberbullying has also
become more prevalent, especially among
vulnerable groups like women, children, and
minorities. Perpetrators use social mediq,
messaging apps, and online forums to harass
or intimidate victims, often through threats,
defamatory comments, or the spread of
personal information. The rise of anonymous
online profiles makes it easier for individuals to
engage in cyberbullying without facing
immediate consequences, which exacerbates
the problem. These incidents can have severe
psychological effects, including depression,
anxiety, and in extreme cases, self-harm or
suicide.

. Psychological effects on victims and
broader societal cohesion

The psychological effects of online hate speech
on victims can be profound, leading to
increased stress, anxiety, and depression.
Individuals targeted by hate speech may
experience feelings of helplessness, anger, or
fear, which can significantly impact their mental
well-being. For marginalized communities,
constant exposure to hate speech online can
result in a sense of isolation and diminished
self-worth, leading to a cycle of emotional
distress.
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Beyond individual trauma, the broader societal
cohesion is also affected. Persistent hate
speech can fuel divisions within society, eroding
trust between different communities and
increasing tensions. It can lead to polarization,
where people from different religious, ethnic, or
social groups become more distrustful of one
another. In the long term, this can undermine
social harmony, making it harder to foster
mutual understanding and peaceful
coexistence. The divisive effects of online hate
speech can ultimately threaten the unity and
stability of a society.

BALANCING FREE SPEECH RIGHTS WITH PUBLIC
SAFETY CONCERNS

. Debates over the scope and limits of
free speech in India

The issue of free speech in India often sparks
intense debates, particularly when it intersects
with hate speech. The Indian Constitution
guarantees freedom of speech under Article
19(1)(a), but this right is not absolute and is
subject to reasonable restrictions under Article
19(2). These restrictions include provisions for
speech that undermines national security,
public order, morality, or incites violence. The
tension lies in defining where free speech ends
and hate speech begins.

On one side of the debate, proponents of free
speech argue that any attempt to limit speech
could lead to censorship, stifling free expression
and dissent. They contend that robust debate
and open discourse are essential in a
democratic society. On the other hand, critics
argue that hate speech—which can incite
violence, discrimination, and social unrest—
should be regulated more strictly to protect
vulnerable communities and ensure societal
harmony.
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Notable court cases such as Shreya Singhal v.
Union of India (2015), which struck down Section
66A of the Information Technology Act, have
underscored the fine balance between
protecting free speech and preventing its
abuse. While the Supreme Court ruled in favor
of free expression, it acknowledged the need to
regulate speech that could harm public order.

The Hate Speech Bill, 2022 further intensifies the
debate, as it proposes harsher penalties for
individuals engaging in online hate speech.
Critics argue that such legislation could be
misused to stifle political dissent, while
supporters argue it is necessary to protect
citizens from harmful and inciteful content.

Ultimately, the debate over free speech in India
reflects the ongoing struggle to balance
individual freedoms with the need to maintain
social order and protect vulnerable groups from
harm.

° Public attitudes towards hate speech
regulation and censorship

Public attitudes towards hate speech regulation
in India are divided. Many believe strict
regulation is necessary to maintain social
harmony and protect vulnerable communities
from harm, especially religious or ethnic
minorities. However, others fear that such
regulations could lead to censorship and
violation of free speech, potentially stifling
political dissent and legitimate discourse.

Political and ideological leanings influence
opinions, with some viewing censorship as a
tool to control narratives. The challenge lies in
balancing public safety and freedom of
expression, with concerns over misuse of laws
for political control or suppressing dissent.
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. Role of civil society organizations and
human rights advocates in shaping discourse

Civil society organizations (CSOs) and human
rights advocates play a crucial role in shaping
the discourse around hate speech regulation in
India. These groups actively advocate for
stronger protections against online hate
speech, highlighting its harmful impact on
marginalized communities. They often work to
raise public awareness about the risks of hate
speech and push for legislative reforms to
protect vulnerable groups from discrimination
and violence.

Human rights organizations also engage in
legal advocacy, challenging laws that may
infringe on free speech while ensuring that
regulations address hate speech without
overreach. They often represent the voices of
minorities and social justice movements,
lobbying for balanced laws that protect human
dignity and foster societal harmony.

Additionally, these groups serve as watchdogs,
holding both the government and digital
platforms accountable for failing to address
hate speech effectively. Through campaigns,
public consultations, and judicial interventions,
CSOs and human rights advocates are
instrumental in pushing for policies that
safeguard freedom of expression while
combating the harmful effects of hate speech.

FUTURE DIRECTIONS AND CHALLENGES

. Emerging trends in hate speech
regulation and enforcement

Recent trends in hate speech regulation focus
on increasing responsibility for social media
platforms to address harmful content. In Indig,
the Intermediary Guidelines and Digital Media
Ethics Code (2021) requires platforms to remove
hate speech quickly, placing more responsibility
on them to moderate content.
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Another trend is the use of artificial intelligence
(Al) and machine learning to detect and
remove hate speech. While these technologies
offer efficiency, their limitations in
understanding context and nuance remain a
concern.

There is also a push for stricter legal
frameworks, like the proposed Hate Crimes and
Hate Speech Bill (2022) in India, which aims to
impose tougher penalties for online hate
speech.

Lastly, global cooperation is becoming more
important as hate speech often crosses
borders, though challenges remain in enforcing
consistent regulations across countries. Civil
society groups are also increasingly advocating
for more accountability from both platforms
and governments.

. Potential reforms to strengthen legal
mechanisms and enhance accountability

To improve hate speech regulation, clearer
definitions of hate speech are needed to
prevent misuse of laws and ensure consistency
in enforcement. Strengthening the role of social
media platforms in moderating content is
crucial, with penalties for failing to remove hate
speech promptly.

Legal reforms could also focus on providing
better protections for victims, offering easier
access to legal recourse for those affected by
online hate. Additionally, cross-border
cooperation could help address challenges in
regulating content that crosses national
boundaries, promoting consistent enforcement.

Public education campaigns can raise
awareness about the harm caused by hate
speech and encourage more responsible online
behavior. These reforms would help strengthen
accountability and create a more effective
system for combating hate speech.
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. Ethical considerations in balancing
freedom of expression with combating hate
speech online

The challenge of balancing freedom of
expression with the need to combat hate
speech online raises significant ethical
concerns. On one hand, freedom of expression
is a fundamental human right protected under
international law, including India’s Constitution.
Limiting speech can be seen as a potential
threat to democracy, as it may stifle dissent,
creativity, and open debate.

On the other hand, hate speech poses serious
ethical issues, as it can incite violence,
discrimination, and harm to vulnerable
communities. Allowing hate speech unchecked
may undermine social harmony and public
safety, especially in diverse societies like Indig,
where communal tensions can easily be
exacerbated by inflammatory rhetoric. Ethical
frameworks thus require finding a balance
where harmful speech is regulated without
unnecessarily infringing upon individuals’ rights
to freely express their views.

One of the key ethical considerations is ensuring
that hate speech laws are applied fairly and
proportionately. There is a risk that overly broad
regulations might be used to suppress
legitimate political speech or stifle marginalized
voices. Ethical regulation must ensure that laws
target harmful speech without becoming a tool
for censorship.

Another important ethical aspect is ensuring
that online platforms act responsibly in
moderating content. While platforms have a
duty to remove hate speech, they must also be
cautious not to overstep by restricting
legitimate free speech or censoring diverse
viewpoints. Striking this balance requires a
careful, transparent approach to content
moderation that respects both individual
freedoms and the public good.
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Ultimately, the ethical challenge lies in
protecting vulnerable groups from harm while
upholding the core principles of freedom of
speech in a digital age where online platforms
increasingly shape public discourse.

CONCLUSION

In conclusion, hate speech regulation in India
presents a multifaceted challenge that
intersects with legal, digital, and societal realms.
While the legal framework provides a
foundation for addressing hate speech, its
effectiveness is often hindered by jurisdictional
complexities and evolving digital landscapes.
Despite legislative efforts and landmark judicial
decisions, online hate speech continues to
proliferate, posing significant threats to
marginalized communities and  societal
cohesion.

Moving forward, addressing hate speech in
India requires a holistic approach that
combines legal, technological, and societal
interventions. Strengthening legal mechanisms,
enhancing digital literacy, and fostering
inclusive dialogue are essential steps towards
combating hate speech and promoting a
culture of tolerance and respect. Collaboration
among government agencies, tech companies,
civil society organizations, and individuals is
crucial in shaping effective strategies to
address this pressing issue.

As India navigates the complexities of hate
speech regulation, it is imperative to uphold the
principles of free speech while safeguarding the
rights and dignity of all individuals. By
embracing diversity, fostering empathy, and
promoting responsible online behavior, we can
strive towards a more inclusive and harmonious
society where hate speech finds no place.

In the face of evolving challenges and
opportunities, the journey towards combating
hate speech in India is ongoing. With collective
action and unwavering commitment, we can
build a future where all voices are heard,
respected, and valued.
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